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The Senate met at 9:30 a.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

PRAYER

The guest Chaplain, Dr. Dale A.
Meyer, Concordia Seminary, St. Louis,
MO, offered the following prayer:

Enter into this chamber, O Spirit of
God, this chamber of my heart and the
hearts of all who sincerely pray with
me. O Most High, You know the feel-
ings and thoughts of our hearts before
they ever come to our lips. Enter in
and work in us the reverence that
comes from a humble acknowledgment
of Your Lordship. Enter in with the in-
spiration of Your love for each of us, a
love to which prophets, evangelists,
and apostles have borne witness for our
temporal and eternal good. May that
love constrain us to service in this Sen-
ate that will result in greater good for
our beloved Nation.

Spirit of our Creator and Redeemer,
deliver us, we pray, from every evil of
body and soul, property and honor this
day and until that day when we stand
before Your eternal throne. Amen.

——
PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the

Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———————

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The majority leader is recog-
nized.

——

SCHEDULE
Mr. FRIST. Madam President, today
the Senate will continue the consider-

ation of the nomination of Miguel
Estrada to be a DC Circuit Court judge.

Senate

The deliberations on the Senate floor
yesterday were hearty and robust, and
I believe many Senators have now had
an opportunity to express their views.
It is my objective to reach an agree-
ment with the Democratic leader re-
garding a time for vote on this nomi-
nee.

The schedule for this week, and until
the Estrada nomination is completed,
is dependent upon reaching an agree-
ment with respect to the pending nomi-
nation. I will continue to discuss with
the Democratic leader the options for
completing work on this important
nomination. In the absence of any
agreement, the Senate should expect
very late evenings. My objective is to
complete this nomination process with
a vote this week.

The Senate also needs to complete
action on the omnibus appropriations
conference report when it becomes
available. The conferees worked well
into last night on the conference re-
port, and I will be speaking to the
chairman of the Appropriations Com-
mittee as to their success in closing
out that conference. These are two
very important pieces of business
which must be addressed this week.

As a reminder, the Senate will recess
today from 12:30 to 2:15 in order to ac-
commodate the weekly policy lunch-
eons.

Finally, I would forewarn all Sen-
ators that the Senate will remain in
session in order to complete the
Estrada nomination as well as the om-
nibus conference report.

I thank all Senators for their atten-
tion and look forward to the debate
over the course of today, and hopefully
we can reach some agreement, either
this morning or this afternoon, on a
time certain for a vote.

Mr. REID. Madam President, while
the majority leader is on the floor and
also the President pro tempore is seat-
ed in the Chamber, the chairman of the
Appropriations Committee—the same
person—while one may disagree with

some of the policy stands the chairman
of the Appropriations Committee has
taken, one has to admire the work he
did last night. It was really remarkable
that he had every chair and ranking
member of the subcommittees there,
including the chairs of the full com-
mittees and ranking members, and was
able to work through that myriad of
information. It is now down to where it
is really close to something we can
vote on this week.

While the chairman of the committee
is here, I wanted to acknowledge in
front of his leader the remarkable job
he did last night. We look forward to
some productive work this week. These
are two most important matters. I am
sure the Senator and our leader will
have a conversation in the immediate
future about the Estrada nomination.

———

RESERVATION OF LEADER TIME

The PRESIDING OFFICER. Under
the previous order, the leadership time
is reserved.

———

EXECUTIVE SESSION

NOMINATION OF MIGUEL A.
ESTRADA, OF VIRGINIA, TO BE
UNITED STATES CIRCUIT JUDGE
FOR THE DISTRICT OF COLUM-
BIA

The PRESIDING OFFICER. Under
the previous order, the Senate will now
g0 to executive session and resume
consideration of Executive Calendar
Order No. 21, which the clerk will re-
port.

The legislative clerk read the nomi-
nation of Miguel A. Estrada, of Vir-
ginia, to be United States Circuit
Judge for the District of Columbia Cir-
cuit.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Madam President, I
have heard so much misinformation
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about Mr. Estrada here on the floor of
the Senate for the past few days, I
hardly know where to begin to correct
the record. It is simply amazing to me
that some of my Democratic colleagues
claim they cannot support Mr. Estrada
because he lacks judicial experience or
because he hasn’t been a law professor
or because he has not published exten-
sively. Let me remind my colleagues
there are more than a few nominees
confirmed as circuit judges whose
record did not include judicial experi-
ence or extensive scholarly writings
but whom they managed to vote for
and confirm anyway. Yesterday I listed
26 circuit court of appeals judges who
had no judicial experience when they
were nominated but were confirmed
anyway. That is just a small fraction
of all those who never had judicial ex-
perience before the last number of
years.

Don’t get me wrong. Even though
they have had no judicial experience,
these are all very qualified judges who
deserved confirmation. But I don’t be-
lieve any of them clerked for a Su-
preme Court Justice or argued 15 cases
before the United States Supreme
Court, as has Mr. Estrada.

Take, for example, Clinton Ninth Cir-
cuit nominee Sidney Thomas. He grad-
uated from the University of Montana
Law School in 1978 and went straight
into private practice with a firm in Bil-
lings, where he remained for his entire
pre-judicial career. Of the 10 writings
or speeches he listed in his question-
naire, four of them consisted of out-
lines of presentations. The fifth was
copyrighted while he was still in col-
lege and so could not possibly present
his legal views. Still another appears
to be a study guide for a college class
he taught. Given this record, I would
not have expected a review of the hear-
ings transcript to reveal demands by
my Democratic colleagues for access to
internal memoranda Judge Thomas
prepared at his law firm, memoranda
that are commonly known as attorney
work product. Instead, a review of his
hearing transcript reveals a grand
total of less than two pages of ques-
tions, all of them asked by a Repub-
lican committee member. The Demo-
cratic committee member declined to
ask Judge Thomas any questions, de-
spite a record that includes no judicial
experience and limited published
writings.

Let me read you some of the exacting
questions Judge Thomas was asked at
his confirmation hearing and some of
the answers he gave.

He was asked:

Would you state in detail your best inde-
pendent legal judgments with regard to ex-
isting Supreme Court precedent on the con-
stitutionality of capital punishment?

Judge Thomas replied:

Well, I believe that the Supreme Court has
spoken, I think quite appropriately, on the
death penalty. I do not possess any moral or
religious convictions which would cause me
to not apply the death penalty in an appro-
priate case.
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This answer was apparently suffi-
cient to satisfy the members of the
committee that Judge Thomas would
follow the law regardless of his per-
sonal convictions about the death pen-
alty. But when Miguel Estrada gave
similar answers to questions from
Democratic committee members, he
was accused of not being forthcoming.
That is a double standard: We will
treat President Clinton’s nominees dif-
ferently than we will treat President
Bush’s nominees.

Judge Thomas was also asked:

Do you believe the Federal Constitution
contains . . . a right to privacy?

He replied:

Well, the Supreme Court, again, has spo-
ken on that. There is no explicit right to pri-
vacy in the Federal Constitution. Montana
has a constitutional protection for privacy.
That is another area where I think the appel-
late courts have to proceed very carefully in
light of the Supreme Court precedent in the
area.

There were no followup questions de-
manding to know his personal opinion
on whether there is a right to privacy
in the Constitution. His acknowledge-
ment of controlling Supreme Court
precedent, coupled with his statement
that ‘‘courts ought to move very cau-
tiously” in this area, were deemed suf-
ficient to confirm him, as I think they
should have been.

I could go on to discuss other con-
firmed circuit judges with backgrounds
similar to Judge Thomas’s, but I think
the point is clear: Miguel Estrada is
being held to a different standard, even
though his qualifications are similar
to—or exceed—those of other con-
firmed circuit court of appeals judges.

Let me next turn to the allegation
that Mr. Estrada was not sufficiently
responsive to questions he was asked at
his hearing.

Let’s get to the heart of the matter.
The real complaint of some of my
Democratic colleagues is that no plau-
sible reason to oppose Mr. Estrada’s
nomination exists. But instead of say-
ing this, they complain that Mr.
Estrada refused to criticize the rea-
soning of settled Supreme Court prece-
dent.

Of course, if Mr. Estrada is confirmed
as a lower court judge, he will be bound
to follow Supreme Court precedent re-
gardless of whether he is critical of it.
This was what he testified he would do
if confirmed, and this was the only re-
sponsible answer to the questions he
was asked about specific Supreme
Court cases.

During the course of this debate, I
have already mentioned the statements
Lloyd Cutler has made on this point,
but I believe they are worth repeating
because some of my Democratic col-
leagues keep resurrecting the spurious
allegation that Mr. Estrada was not
forthcoming at his hearing.

Mr. Cutler, as we all know, served
this country well as counsel to Presi-
dents Carter and Clinton. He also
served on two national commissions
that addressed problems in the con-
firmation process.
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This chart I have in the Chamber
shows what he actually said:

Candidates should decline to reply when ef-
forts are made to find out how they would
decide a particular case.

That is the leading Democrat lawyer
in this town. He has been Chief Counsel
to two Presidents, two Democratic
Presidents. He is highly regarded as a
constitutional expert and a great law-
yer not only in the area of Washington,
DC, but throughout the country. He is
a fine man. I have always respected
him, and I do today.

So regarding judicial nominees, he
stated, in unequivocal terms, that:

Candidates should decline to reply when ef-
forts are made to find out how they would
decide a particular case.

In his opinion:

What is most important is the appoint-
ment of judges who are learned in the law,
who are conscientious in their work ethic,
and who possess what lawyers describe as
‘“‘judicial temperament.”’

Mr. Estrada’s academic achievement,
his professional accomplishments, the
letters of support we have received
from his colleagues—both Democrat
and Republican—and his unanimously
well-qualified, highest rating by the
American Bar Association, all indicate
that Mr. Estrada fits this description
and deserves our vote of confirmation.

At the same hearing at which Mr.
Cutler made his statements about the
appropriate scope of the inquiry for
confirming judicial nominees, another
legal luminary, Boyden Gray, testified.
Mr. Gray, of course, served as White
House Counsel in the first Bush admin-
istration. During his testimony, he
told us that two Democratic Senators,
who are former Judiciary Committee
chairmen, met with him very early in
the administration to let him know in
no uncertain terms that if the White
House were caught asking any poten-
tial nominee any questions about spe-
cific cases, that nominee would be flat-
ly rejected. Now, that is arrogance at
its height, to tell Boyden Gray that or
to have that attitude. Surely, the
White House should be able to talk to
their potential nominees about what
their viewpoints are before they nomi-
nate them.

On the other hand, Mr. Gray, of
course, is one of the most respected
people in Utah. Again, Boyden Gray is
one of the great lawyers in Wash-
ington; like Mr. Cutler, he is highly re-
spected, has been in very responsible
positions, and has fulfilled his service
to the U.S. Government very well.

As Mr. Gray pointed out, that same
philosophy is reflected in the Judiciary
Committee questionnaire, which all ju-
dicial nominees must complete before
the committee will act on their nomi-
nations. The questionnaire asked the
following:

Has anyone involved in the process of se-
lecting you as a judicial nominee discussed
with you any specific case, legal issue, or
question in a manner that could reasonably
be interpreted as asking or seeking a com-
mitment as to how you would rule on such a
case, issue or question?
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The clear goal of this question is to
deter any White House from getting
commitments from potential nominees
on how they would rule on specific
cases, or commitments that they would
overrule certain Supreme Court deci-
sions.

I happen to know the Republican
White Houses have acted honorably
with regard to this responsibility. I re-
member during the Reagan years, some
of our friends on the other side were
constantly questioning whether the
White House was trying to influence its
judicial nominees during the Reagan
administration to vote a certain way
once they got on the courts.

I happen to know that that was to-
tally irresponsible on the part of our
colleagues because the person who vet-
ted all of these nominees happened to
be a former staffer of mine who is now
on the Michigan State Supreme Court
and one of the great jurists of this
country. I know he never asked or told
people what they should be doing with
regard to their future, after confirma-
tion, on any particular court.

It now appears that some Senate
Democrats want to forbid the White
House from asking nominees how they
would rule on specific issues while re-
serving that right for themselves. Call
it what you will, but this is a double
standard if I have ever seen one. More
fundamentally, it threatens the very
independence of the Federal judiciary
that our constitutional system of
checks and balances was designed to
preserve.

I cannot believe some of the ques-
tions that have been asked and some of
the statements that have been made
about how unresponsive Miguel
Estrada was when they were asking
him questions about how he would rule
when he became a member of the Cir-
cuit Court of Appeals for the District
of Columbia. Now, they might say, ‘“We
did not directly ask that,” but that is
what was behind it.

A number of Senators on the other
side have indicated they need to know
the philosophy of these nominees. I
think that is irrelevant, as long as the
philosophy is that they will uphold the
precedents of the courts above them.
And to be honest with you, this is
going way too far in some ways.

Let’s face it, too many questions in
the confirmation hearings of President
Bush’s judicial nominees seem cal-
culated politically to manipulate the
judicial selection process and to frus-
trate the appointment of judges who
would refuse to follow a potentially
popular course when the Constitution
and settled judicial precedent provide
otherwise. Miguel Estrada was right
not to fall into the trap of criticizing
particular Supreme Court cases that he
may be called upon to rely upon as a
sitting Federal judge.

My colleagues should be commending
him for this, not proffering it as a rea-
son to vote against his confirmation.
Unfortunately, that is basically their
argument, that they should vote
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against his confirmation because he
has abided by what really are rules
that have long been time honored in
the Senate.

I yield the floor.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DURBIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Madam President, this
is a historic debate on the floor of the
Senate. It is rare in our history that
the Senate has considered the nomina-
tion of the President of the United
States for a circuit judgeship and at
least the prospect of a filibuster is
looming. It is an interesting issue his-
torically that the Senate would reach
this point that the minority in the
Senate—in this case, the Democratic
side of the aisle with 49 Members—
would suggest to the majority party
that we will stop this nomination by
filibuster. I have asked my staff to
take a look historically to find out how
often that has occurred. It is extremely
rare. Maybe the Senator from Utah can
illuminate my knowledge. But I am
told only in the case of Abe Fortas,
who was being suggested as Chief Jus-
tice, was a filibuster suggested. The ob-
vious question by those observing the
debate is, Why? Why at this moment in
time, with this nominee, is the Senate,
maybe for the first or second time in
its history, considering a filibuster?

Many of us who serve on the Judici-
ary Committee believe this nomination
and this debate is so historically sig-
nificant that we must consider an ex-
traordinary response by the minority
of the Senate. It certainly goes beyond
the question of Miguel Estrada, al-
though I will address what he has said
and what he has testified during the
course of our committee hearing. But
it has been my good fortune to serve
now for my fifth year on the Senate
Judiciary Committee, both under
President Clinton, a Democrat, and
President Bush, a Republican; both
under Chairman HATCH as Republican
chairman of the committee and PAT-
RICK LEAHY of Vermont as the Demo-
cratic chairman. I have watched the
ebb and flow of this process.

I think we have to stop and reflect
for a moment about why we are at this
moment considering this nomination
and taking it so seriously. It goes to
our oath of office. When each of us is
sworn into the Senate, we walk down
this aisle and stand before the Vice
President of the United States and
swear to uphold the Constitution. And
within that Constitution is an explicit
delegation of authority to the Senate
not to give blanket approval to any
President’s judicial nominees but to
advise and consent. It is natural that
the President’s party in Congress will
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always say forget the advice part, just
consent, and let us get on with busi-
ness. But, like it or not, we understand
the responsibility of the Senate is to
ask the hard questions, to say if any
nominee before you will receive a life-
time appointment to the Federal judi-
ciary, particularly beyond the district
level, the lower court level, to the cir-
cuit level where, in fact, many policy
decisions affecting America are made,
we want to know who you are. We want
to know what you think. We want to
make certain we are putting a person
in this position of responsibility who
can meet the challenge.

The obvious questions are there. We
certainly ask whether a person has a
background and a knowledge of the
law, whether they have a reputation
for honesty, and whether they have ap-
propriate temperament. But other
questions arise as well, questions as to
whether this person seeking a policy-
making position on the court who will
stand in judgment of laws passed by
the Congress is a person of moderation
and is reasonable in their outlook. We
cannot reach a conclusion on this sim-
ply based on press reports. We have to
ask the questions and seek the an-
swers. That has been done time and
time again with nominees from Demo-
cratic Presidents as well as Republican
Presidents.

What is troubling to most of us who
come to this floor and suggest there is
a problem with Miguel Estrada’s nomi-
nation to the District of Columbia Cir-
cuit Court is he was so purposefully
vague and so secretive in terms of his
own point of view and his own philos-
ophy. This is a man who has academic
and legal credentials. He is not a new-
comer freshman from a bar exam com-
ing before us. He is a man who, across
the street from this building, sat as a
clerk in the Supreme Court. He has ad-
vised the Justices of the Supreme
Court on some of the most important
legal issues of our time.

Yet, when we asked him basic and
fundamental questions, I was stunned
by his efforts to really stonewall, to
basically refuse to tell the Senate Ju-
diciary Committee where he stands. In
light of that, what is my responsibility
as a Senator? When this nominee re-
fuses to disclose the most basic infor-
mation about who he is and what he
believes and what is in his heart, am I
at that point to step back and say let
us give him the benefit of the doubt; if
he doesn’t want to answer the ques-
tions, so be it? I am not going to do
that, and I will tell you why.

As a Member of the House of Rep-
resentatives, I watched the Clarence
Thomas hearings for the Supreme
Court. I was stunned when then-nomi-
nee Clarence Thomas was asked his
views on the issue of abortion, a major
social policy and a major legal issue.
He wasn’t asked on a specific law
whether he would rule one way or the
other but just on the issue of abortion.
Clarence Thomas said he had not really
thought about that issue very much.
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That is an incredible statement for a
man seeking a position on the Supreme
Court in two respects. Clarence Thom-
as was a Catholic seminarian who went
to a Conception monastery in Missouri
known as Conception Abbey. To think
you could go through that training and
never have a view on the issue of abor-
tion is absolutely incredible. To think
you can be a law student, as Clarence
Thomas was when Roe v. Wade was de-
cided, and never have discussed the
issue just defies any credibility.

It, frankly, established a line of at-
tack by those who want to go to the
highest courts of the land and avoid
the tough and hard questions.

The Clarence Thomas tactic and
strategy is being followed today by
Miguel Estrada. CHARLES SCHUMER,
Senator from New York, asked him a
basic open-ended question which you
can ask any law student in their first
or second year. When you look at the
history of the Supreme Court of the
United States and 200 years of deci-
sions made by the men and women on
the Supreme Court, is there one deci-
sion you would disagree with? Is there
one you could point to and say the
Court made the wrong decision? I hope
most Americans would say some are
fairly obvious; the Dred Scott decision,
which basically recognized slavery in
this country; Plessey v. Ferguson,
which said separate but equal is a fair
civil rights standard—the list goes on
and on.

Yet, Miguel Estrada, with all of these
academic decisions and all of his expe-
rience before the Supreme Court, re-
fused to name one decision by the Su-
preme Court he would disagree with.
What does that tell you? That this man
is such a blank slate it has never
crossed his mind that a decision by the
Supreme Court over time has been
found to be wrong for this United
States, or a decision by the Supreme
Court has been found to be violative of
constitutional values and principles?

What is going through his mind? The
Clarence Thomas tactic—don’t answer
anything, don’t say a word.

I asked Mr. Estrada a question. I sent
it in writing to give him a chance to
think about it. I asked, In terms of ju-
dicial philosophy, please name several
judges, living or dead, whom you ad-
mire and would like to emulate on the
bench.

Listen. If that were a question in a
constitutional law course, you would
breath a sigh of relief saying, Thank
goodness, this is easy. I ought to be
able to find one Justice, either liberal
or conservative, that I agree with, and
maybe one on each side.

He said there is no judge, living or
dead, whom I would seek to emulate on
the bench in terms of judicial philos-
ophy, or otherwise.

It is breathtaking. This man wants to
be taken into the Federal judiciary in
the second highest court of the land for
a lifetime appointment and is so cau-
tious and so careful he can’t name one
Supreme Court decision he disagrees
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with in the history of the United
States, and can’t name one judge, liv-
ing or dead, whom he would seek to
emulate on the bench.

What does that tell you? It tells you
the HEstrada nomination is making a
mockery of our constitutional respon-
sibility in the Senate.

He has refused to disclose the legal
memoranda he has written as a person
working at the Department of Justice
and for the court. He has refused to an-
swer the most basic questions. And he
comes to us and says: Take it or leave
it.

We hear that our opposition to him
clearly must be because he is a His-
panic, maybe conservative in his views.
Excuse me. As a member of the Judici-
ary Committee, I have repeatedly
voted in favor of conservative nomi-
nees from the Bush White House. I un-
derstand this is the President’s prerog-
ative, but I have tried to find in each of
them a reasonable approach to the law
and a reasonable understanding of the
philosophy of law which will give them
a chance to be at least moderate in
their approach on the bench. That is
something all of us should seek to do.

I will have an opportunity later this
morning to come to the floor.

Mr. REID. Will the Senator yield for
a question?

Mr. DURBIN. I am happy to yield.

Mr. REID. I ask the Senator from Il-
linois, who had a long and impressive
record in the House of Representatives,
is he aware of the stand that the His-
panic caucus has taken on Miguel
Estrada?

Mr. DURBIN. I am. It is instructive
that this Hispanic nominee to such a
high court is opposed by the Hispanic
caucus. They have sat down with Mr.
Estrada in private and asked him ques-
tions about his views on issues, and
they have come out in opposition to his
nomination. There are many—myself
included, and I have appointed His-
panics to the Federal bench in Chi-
cago—who believe there should be more
Hispanic nominees. Under the Clinton
administration, quite a few nominees
were brought before the committee,
and many were approved. That should
continue. But doesn’t it tell you some-
thing that this high level, high profile
appointment is opposed by the His-
panic caucus?

Mr. STEVENS. Will the Senator
yield for a question?

Mr. DURBIN. I am happy to yield.

Mr. STEVENS. Is the Senator aware
that Republican Members of the House
of Representatives who are not in that
caucus because it is purely a Demo-
cratic caucus do support this nominee?

Mr. DURBIN. There are those who
support this nominee.

Mr. STEVENS. I mean in the House
of Representatives. The Senator is try-
ing to leave the impression that people
of Spanish background in the House of
Representatives all oppose this nomi-
nee.

Mr. DURBIN. I didn’t say that. I said,
if you check the record, that the His-
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panic caucus has come out in opposi-
tion.

Mr. STEVENS. Which is all Demo-
crats.

Mr. DURBIN. At this point, the vast
majority of those serving of Hispanic
origin are Democrats.

Mr. STEVENS. It is all Democrats.

Mr. DURBIN. I am sure the Senator
from New York will catalog all the His-
panic organizations that oppose this
nominee. It is not just the Democratic
members of the Hispanic caucus. I see
my colleague has come to the floor. I
yield to the Senator from New York.

The PRESIDING OFFICER (Mr. COR-
NYN). The Senator from New York.

Mrs. CLINTON. Mr. President, I ap-
preciate the many points made by my
colleagues with respect to this nomina-
tion. As I have listened to the debate,
not having been a member of the Judi-
ciary Committee, I have tried to edu-
cate myself on what this is all about. I
put myself into the position of some-
body at home who maybe just has
turned on C-SPAN or is flipping chan-
nels and sees us talking about some-
thing. They are trying to understand
what this is all about.

I thought I would come to the Cham-
ber and perhaps talk a few minutes
about what I think it is about and to
try to answer some of the questions
that might be in the minds of New
Yorkers and Americans.

First, it is about the nomination of a
gentleman to become a judge on what
everyone, regardless of what party you
are or where you live in the country or
whether or not you are a lawyer, be-
lieves is the second most important
court in our land. Everybody Kknows
under our system of government the
Supreme Court is the supreme court. It
is the most important. But as we have
gone through many decades of courts
hearing cases, of new causes of action
for people to be able to bring cases,
what has emerged very clearly is that
because the Supreme Court cannot
take every case that has to be finally
resolved one way or the other, many of
the most important cases that are real-
ly significant to people living from one
end of our country to the other are fi-
nally decided in the District of Colum-
bia Court of Appeals.

This is the court that sits here, and
it has some special jurisdiction about
environmental matters and labor mat-
ters and energy matters. This is a real-
ly big deal court. This really matters.
It is not just any court. It is the DC
Court of Appeals.

All of our courts of appeals are im-
portant and because as you go up the
Federal court system, you start with
all of the district courts that are in
every State and sometimes, depending
upon the size of the State and many
parts of the State and decisions there,
if you are not satisfied with them, get
appealed to the courts of appeal. It is
like a pyramid. It starts narrowing be-
cause the numbers of cases that can be
heard, the kinds of issues that can be
heard begin to narrow because, clearly,
choices have to be made.
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Not everybody who starts a lawsuit
in a Federal district court will be able
to get to the court of appeals. Even
fewer will get to the Supreme Court.

When we face a decision of giving
someone a lifetime job, we have to
take that seriously. We have to take it
seriously whether it is a district court
or a court of appeals or the Supreme
Court. Actually, that is the way our
Constitution set it up.

If the Constitution, which I think is,
other than the Bible, the most amazing
document the world has ever seen, if
the Constitution meant for the Presi-
dent to say OK, this is who I want to
sit on that bench, and just pick out any
person who the President chose and
just send them to the bench, the Con-
stitution would have said that. But
that is not what the Constitution says.
The Constitution very clearly sets up
what we call a balance of power. That
is an important concept. That is crit-
ical to how successful we have been as
a nation. It is absolutely fundamental
as to our democracy continuing to
function over all these many years be-
cause we have a balance of power.

We know human beings are fallible.
We know that every one of us is flawed,
and people get an idea that they are
bigger than they should be; they want
more power. And we get this balance of
power in our Constitution which has
worked extremely well for our country.

Critical to that balance of power is
the role that the Senate plays in advis-
ing and consenting with respect to the
President’s nominees for the Federal
court. It is right there in the Constitu-
tion. This is not something that Demo-
crats or Republicans have made up for
the purpose of this debate. It is funda-
mental to our Constitution.

As a result, those of us who are hon-
ored to serve in the Senate—and there
haven’t been very many over the
course of our history; fewer than 2,000
people have sat in this most important
deliberative Chamber in the history of
the world—are bound by the Constitu-
tion. We take an oath to the Constitu-
tion. We want to defend and protect
the Constitution.

Therefore, when we look at our du-
ties, among our most important duties
are advising and consenting when it
comes to judicial nominees for lifetime
positions on the courts established
under our Constitution.

All of us take that responsibility se-
riously. But whether we are confronted
by a nominee to the DC Court of Ap-
peals or certainly, if we are confronted
by a nominee to the U.S. Supreme
Court, maybe it keeps us up a little
longer at night. It makes us feel even
more strongly that we have to make
sure we are doing the right thing. We
have to ask the hard questions. We
have to get the information. Because
once we sign off on it, that person is
there for life.

It would be like somebody hiring
someone to do an important job. You
want to know that the person you are
hiring to be a doctor or nurse in your
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hospital, or to supervise the construc-
tion of your house, that these are peo-
ple qualified, able to answer your ques-
tions, that you confidently believe can
get the job done.

That brings us to what we are debat-
ing today, a very important court, life-
time appointment, second only to the
Supreme Court in the number of impor-
tant cases decided, rooted in our Con-
stitution where we as Senators, rep-
resenting the constituents we serve,
are required, are duty bound under our
Constitution to advise and consent
with respect to the President’s nomina-
tions.

Now, I have voted for many judges
since I have been in the Senate over
the last 2 years, and those judges are
not people, by and large, I ever knew
personally or with whom I had any di-
rect dealings. But the Judiciary Com-
mittee, which consists of Republicans
and Democrats, is charged with the re-
sponsibility of doing the work of trying
to figure out whether somebody is
qualified and whether they should get
this lifetime appointment. They are
the first of our colleagues to advise and
consent, or advise and not consent. I
know the members of the Judiciary
Committee on both sides of the aisle,
and they take that responsibility very
seriously.

With respect to Mr. Estrada, it has
been a hard task to fulfill the respon-
sibilities entrusted to us in the Con-
stitution to advise and consent because
there is no information. It is as though
somebody walks into the hospital and
says: I want the very best doctor you
can give me for the condition that ails
me, and I want to know where that per-
son stands on the procedures he is
going to use on me; I want to know
what he thinks about postoperative
treatment, I want to know what drugs
he believes are best, and I want to
know where he ranks in terms of his
belief about whether or not I can be
cured. Well, I am sorry we are not
going to give you that information.
Here is your doctor; you take him.

We are faced with a nominee who has
thus far refused to answer legitimate
questions about what kind of a judge
he would be, where he stands on the
great issues of our time and of the
past, what his positions are in thinking
about these fundamental rights we
cherish as Americans, whom he re-
spects or admires on the judiciary al-
ready, or with whom he would compare
and contrast himself. We cannot get
answers to any of those questions. I
don’t necessarily hold Mr. Estrada re-
sponsible for that. I know a little bit
about the confirmation process. Having
spent some time on the other end of
Pennsylvania Avenue, I know he is
doing what he has been told to do. He
has been told to sit there, don’t say
anything, don’t answer the questions,
dodge, duck, don’t leave any record,
don’t let anybody pin you down, and,
boy, we are just going to go right
through the opening that is given to us
and make up this case that will get you
on the circuit court.
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Well, I suppose that is a strategy, but
it is an unconstitutional strategy. It is
a strategy that is absolutely contrary
to what the Founders intended when
they spent all those hot days in Phila-
delphia writing the Constitution. They
expected advise and consent to actu-
ally be the responsibility of Senators.
How can you advise and, certainly,
consent if you cannot even get basic in-
formation about where someone you
are going to give a lifetime job to
stands on all these important issues?

It is not as though members of the
Judiciary Committee didn’t try. They
certainly tried. Led by my colleague
and friend from New York, Senator
SCHUMER, they tried every which way
they knew. You have already heard
this morning from Senator DURBIN of
Illinois how questions were phrased
and, if he could not get an answer from
Mr. Estrada, how they would be re-
phrased, trying to get some informa-
tion. It was a classic stonewall; there is
no information, no record, nothing to
which anybody can point.

Now, that puts a Senator in a very
difficult position. If you are just going
to do what the White House tells you
to do, what the President tells you to
do, without regard to your constitu-
tional duty to advise and consent, then
it is an easy issue; you stand up, sa-
lute, and you vote, and that is it. But
if you take seriously your constitu-
tional duty, then it is not so easy. I
have to go back to New York, and peo-
ple will say: What kind of a judge do
you think this will be on the court that
hears all these important issues? I have
to say I don’t have a clue because we
cannot get any information about him.
We cannot discharge our constitutional
duty to advise and consent.

I know my friends on the other side
of the aisle say: Well, there is no infor-
mation; this man is a blank slate; he
has never been a judge; we have no
record; he has never been a law pro-
fessor; he hasn’t put a lot of his
thoughts down in writing; so you have
to take what you see. Here is this gen-
tleman, and you just have to take it on
face value that he will fulfill the rather
awesome responsibilities for which he
has been nominated.

I just don’t think that is good
enough. I am just amazed that my
friends on the other side of the aisle
are willing to abdicate the Senate re-
sponsibilities embedded in the Con-
stitution, because when you stonewall
the Judiciary Committee, when you
refuse to answer questions, when you
act as if you just came out of nowhere
and don’t have an opinion on anything,
everybody knows that is a charade. Ev-
erybody knows that. That is what you
were told to do in the White House;
therefore, you are sitting there, not
giving an answer, because if you gave
an answer, even some of the Repub-
licans, people of the President’s own
party, might be disturbed.

I went back and looked at some of
the questions that were asked. I have
not been in law school for a very long
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time, but I cannot imagine any law
student who, with a straight face,
could say I don’t have an opinion on
any Supreme Court case—not one since
the beginning of our Republic. I don’t
think that is a person who belongs on
the appellate bench. If you don’t have
an opinion, move out of the way and
let somebody who has opinions, who
understands the law, who understands
the Constitution, who knows what the
Supreme Court has decided—let that
person take the position on the appel-
late bench.

It is hard to imagine someone sitting
before the Judiciary Committee and
saying he has no opinion on major Su-
preme Court cases. I find that, frankly,
unbelievable. Nobody believes that. My
colleagues on the other side are willing
to go forward with this charade and
pretend that the man has no opinions
when everybody knows he has opinions.
He could not be in the position he is in
without opinions.

I pulled a quote from Chief Justice
Rehnquist which I think really bears
on this. Here is what Chief Justice
Rehnquist had to say:

Since most justices [you could substitute
‘“judges’ as well] come to this bench no ear-
lier than the middle years, it would be un-
usual if they had not by that time formu-
lated at least some tentative notion that
would influence them in their interpretation
of the sweeping clauses of the Constitution
and their interaction with one another. It
would be not merely unusual but extraor-
dinary if they had not at least given opinions
as to constitutional issues in their previous
legal careers.

Well, that is not me talking. That is
Chief Justice Rehnquist. I think you
could certainly conclude from that
that this nominee must be, therefore,
extremely unusual—so unusual that I
don’t think he deserves to be confirmed
to the bench. Someone who has no
opinions clearly does not deserve the
kind of responsibility and honor that
this appointment suggests.

Mr. DURBIN. Will the Senator yield
for a question?

Mrs. CLINTON. Yes.

Mr. DURBIN. Is the Senator familiar
with the statement made by the chair-
man of the Senate Judiciary Com-
mittee, Senator HATCH, before the Fed-
eralist Society when he said:

Many of President Clinton’s nominees tend
to have limited paper trails. Determining
which of the President’s nominees will be-
come activist is complicated and will require
the Senate to be more diligent and extensive
in its questions of a nominee’s jurispru-
dential views.

Mrs. CLINTON. Mr. President, I have
heard about that, I respond to my
friend from Illinois. There is an old col-
loquial saying: What is good for the
goose is good for the gander. It seems
to me, if that is the standard the cur-
rent chairman of the committee adopt-
ed in previous years, then for the sake
of consistency that ought to be the
standard today. But, of course, that is
not what this is all about, as my good
friend from Illinois knows.

What was an appropriate standard in
the previous administration, when I be-
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lieve the President nominated main-
stream people willing to answer ques-
tions, willing to present opinions, is no
longer applicable now that there is a
different President. I think that is a
very dangerous precedent, and I do
hope that Americans understand this:
That the Constitution does not change
from administration to administration.

The advise and consent role stays
there for the Senate to exercise. If the
Senate willingly abdicates this role
and decides, I have a President of my
own party in the White House now, so
I better not ask any questions because
I may not like the answers, that is, I
believe, a direct repudiation of our con-
stitutional obligations.

I know my good friend from Illinois
asked a number of questions of Mr.
Estrada seeking some enlightenment,
some information on the basis of which
the Senator from Illinois could exer-
cise his advise and consent role. The
best I can determine, it is very hard to
see that the Senator got any answers.

I know in previous years, with many
of the same people on the committee,
very specific, explicit questions were
asked of nominees. I know that many
of the nominees who were nominated
by President Clinton were asked very
detailed questions about their views of
Supreme Court and circuit court cases,
and to the best of their ability, those
who received hearings which, of course,
was not everyone who was nominated
by the President, but those of Presi-
dent Clinton’s appointments who re-
ceived hearings felt duty bound to an-
swer those questions, and they did so.
They were asked questions such as:
Please define judicial activism. Do you
agree with the Supreme Court’s deci-
sion in a specific case, such as United
States v. Morrison? If you were a Su-
preme Court Justice, under what cir-
cumstances would you vote to overrule
precedent in the Court? And on and
on—very specific questions about the
Constitution, about our Nation’s laws,
about Supreme Court decisions.

The nominees from President Clinton
believed that was their obligation, and
that is what they were instructed to
believe from the other end of Pennsyl-
vania Avenue.

Unfortunately, many of them were
not even given hearings and many who
were given hearings were not given
votes, and even some who were given
votes were never brought to the floor.
That is then. What I am worried about
is now and how we are going to dis-
charge our constitutional responsibil-
ities.

If one looks at the long list of people
who have appeared before this com-
mittee in the past, it has always been
the practice to seek information that
committee members thought would be
relevant to exercising their constitu-
tional duties, to make sure this person
at least had an opinion about the Su-
preme Court decisions, to make sure
this person was not just someone sit-
ting there to fill a chair, but could ac-
tually discharge the duties that were
about to be considered for him.
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What bothers me deeply is what I see:
a developing of a difference in stand-
ards. We are a country that has lasted
so long because, among other reasons,
we believe in the rule of law. It is not
people but laws. That is why we invest
so much in our Constitution and set-
ting up courts and ensuring people who
serve on those courts for lifetime posi-
tions are of the right stuff—mot that
they are conservative or liberal but
that they are people who will not be
swayed by political or partisan consid-
erations, but will do the best with their
God-given ability the job with which
they are entrusted, which is to con-
tinue the rule of law and to serve jus-
tice.

Therefore, it is troubling that when
we had one President of one party, the
same people in this body wanted to ask
everything they could ask. They want-
ed to know what meetings you went to
that had nothing to do with your law
practice. They wanted to know how
you stood on referenda as a citizen in
States that use referenda to set laws.
They wanted to know all this, and the
people who were nominated complied.
They thought: I do not see the rel-
evance of it, but if this is what is re-
quested, we will comply with it.

Now when we are just focusing on the
core issues about the suitability of
someone for a lifetime appointment to
the second highest court in the land,
we cannot even get information that
one would expect to get from a first
year law student.

Obviously, a political decision has
been made by the administration that
““‘don’t ask, don’t tell” applies to judi-
cial nominees and, therefore, we are in
a position where we cannot discharge
our constitutional responsibilities.

It sort of surprises me, as well as dis-
appoints me, that the administration is
taking this position. I guess we have to
expect it because time and again this
administration has proving itself to
flout the rule of law, to be very con-
cerned with secrecy, unwilling to share
information with the elected represent-
atives of the American people, and,
therefore, a pattern seems to be devel-
oping.

I do not care whether you are a con-
servative or liberal from New York,
Texas, California, Alaska, Hawaii—
wherever—it is not good for our coun-
try to be adopting a policy that ele-
vates secrecy over openness when it
comes to judicial nominations and
many other matters.

On many grounds, therefore, I stand
here today quite troubled about what
is developing with respect specifically
to Mr. Estrada, with respect to our
Constitution, with respect to the re-
fusal by this administration to provide
information legally requested by the
Senate to fulfill its obligations.

I do not understand why we are in
this position. I really do not. I have
gone back and read the quotes from the
distinguished chairman of the Judici-
ary Committee, someone I consider a
very thoughtful leader on legal issues,
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and yet I do not follow the logic of hav-
ing one standard for one administra-
tion’s nominees and another standard
for this administration, and the will-
ingness of the Senate to cede our con-
stitutional responsibilities. That
strikes me as going right to the heart
of what the Senate is and should be.

Before I arrived in the Senate, I knew
it from a distance, as an admirer, a law
student, a lawyer, and a law professor
in my previous life. I understood the
critical role the Senate played, but I
have to confess until I actually came,
sat in one of these chairs, looked
around this august Chamber, and lis-
tened to my mentor and leader, Sen-
ator BYRD, describe to us how we hap-
pen to be here—not by some accident
or bolt of lightning, but because of the
genius of our Founders building on the
ideas of those who came before, and
that every generation of Americans has
been obligated to continue this ex-
traordinary experiment in constitu-
tional democracy. We did not get it 100
percent right at the beginning. We had
a lot of work to do. And the courts
played a major role in saying, wait a
minute, America, you say all these
nice words. You act like these are your
values, all men are created equal. What
about black men? What about Native
Americans? What about women? Do
you not think we ought to kind of
make reality coincide with rhetoric
and really live up to this Constitution?

So for more than 200 years, that is
what we have been doing. It has been a
partnership: The executive branch, the
legislative branch, the judicial branch.
Decade after decade, we have taken
stock of ourselves, determining what
our real bedrock values are as a nation,
and making it absolutely clear we
would continue to try to perfect our
Union, to live up to those extraor-
dinarily high ideals that no nation in
the history of the world had even put
down on paper, let alone tried to fulfill.

Part of what we are facing today is
an agenda by some to really change the
direction of our country. Maybe it is a
decision the people of the United
States would support if they ever got
to vote on it. Maybe it is a decision the
people in this Chamber would support
if we ever voted on it. But that is not
how it is occurring. It really is by se-
crecy and stealth. It is by nominees to
our second highest court who will not
tell us what they believe on the most
important issues facing us as a nation.
It is a deliberate attempt to turn the
clock back.

I read the documents that have come
from organizations that work hand in
hand with the administration about
vetting and nominating nominees. I
know they refer to the Constitution in
exile. By that, I guess they mean the
Constitution that expanded the civil
rights, human rights, and opportuni-
ties of people in cases such as Brown v.
Board of Education. That is really sad,
that their view of America is so nar-
row. They want to close doors, take up
ladders of opportunity, turn the clock
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back. I think that is very sad. Cer-
tainly they are entitled to their opin-
ion, but their opinion should be ex-
plicit. If that is the agenda, then let us
have a democratic argument about it.
Let’s have a vote about it. Let’s know
what we are voting on, so when deci-
sions get reversed, rights get taken
away, people know it was not just
foisted on them by secrecy and stealth.
It happened because of a debate, which
is the heart of democracy, where people
stood on both sides of this Chamber
and said I do think we have gone too
far and others could say, no, we have
not gone far enough and where is the
middle and how do we come to some
resolution.

Why it is so important we focus on
Mr. Estrada is because he is a stealth
nominee, because he will not answer
questions, and because of what we are
attempting to determine as to our con-
stitutional responsibilities.

I have reviewed the transcripts of Mr.
Estrada’s hearings in front of the com-
mittee. In a moment, I will relay sev-
eral of the more concerning areas
where we lack information. I want to
highlight what two of my colleagues on
the Judiciary Committee have said
about both the written information,
which is very limited, and the oral re-
sponse to questions from Mr. Estrada.
Senator KOHL from Wisconsin has said,
and I quote, I personally have voted for
99 percent of the nominees that have
come before this committee. In all of
those cases, I felt that I knew what we
were getting when we voted. There was
some record of some writings that gave
me an idea about how the nominee
would perform as a judge. We do not
have much of a public record or written
record.

Addressing Mr. Estrada, Senator
KoHL went on, you have opinions, of
course, on many issues, I am sure, but
we do not hardly know what any of
them might be, and some of us might
have a tough time supporting your
nomination when we know so little.

Upon the eve of her vote on Estrada’s
nomination before the committee, Sen-
ator FEINSTEIN said: Over the last few
days, I have been reviewing back-
ground materials about Miguel
Estrada, talking to those who have
concerns about him, and I have reread
the transcript of Mr. Estrada’s hearing.
I must say that throughout this proc-
ess, I have been struck by the truly
unique lack of information we have
about this nominee, and the lack of an-
swers he has given to the many ques-
tions raised by members of this com-
mittee.

Let me take a minute or two to high-
light some of the important issues that
come before the DC Circuit and explain
more fully why Mr. Estrada’s answers
are just not satisfactory. I do not ex-
pect to agree with the vast majority of
the judges this administration sets
forth. I have a different idea about the
Constitution, about the philosophy
that should govern the rule of law. I
am fully prepared to say that. I have
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already voted for about 100 people I
probably do not agree with on a lot of
things, but they played by the rules.
They respected the Constitution. They
answered the Senators’ questions, not
my questions. I am not on the com-
mittee, but I trusted my Republican
and Democratic colleagues who were
on the committee would ask good ques-
tions, as they always do, get answers,
and then they would make a judgment.

We have confirmed something like
100 judges in the last 2 years. I trusted
the Judiciary Committee, which is the
first line of defense on advise and con-
sent, to do the hard work. I would then
assess that and make my decision. I
cannot do that in this case. I wish I
could. I might still vote against the
nominee because I might not agree
with what he said in his opinions, but
at least the process would be respected,
the advice and consent clause of the
Constitution would be honored.

That is not the case. If we look at the
individual areas of concern, I think we
begin to get an idea why Mr. Estrada
does not want to answer questions and
why the administration does not want
him to answer questions, because even
my colleagues on the other side of the
aisle would have some really hard ques-
tions if the nominee were permitted to
answer questions.

Let’s start with the environment.
The fact is the DC Circuit hears almost
all of the cases challenging environ-
mental rules and regulations issued by
the Environmental Protection Agency.
These are extremely significant deci-
sions. The court decides issues of na-
tional importance. It decides issues of
great local and regional importance.
We may disagree about the best way to
protect the environment, but if we are
going to go down a road where we pack
the DC Circuit with judges who do not
have the idea that protecting the envi-
ronment is a Federal responsibility, we
should know that. We should know
what we are getting. We are not buying
blindly. We should know what we can
expect. Maybe then the Congress, if it
so chose, could rewrite laws or be clear
about congressional intent, but in the
absence of knowledge we do not know
anything.

The court, in a 1999 decision, Amer-
ican Trucking Association v. EPA,
demonstrated not only its deep division
but its potential for circumventing the
President and congressional intent. In
that case, the DC Circuit decided not
to review a ruling that struck down
Clean Air Act protections against soot
and smog. In fact, in the dissent, one of
the judges said the court’s ruling ig-
nored the last half century of Supreme
Court jurisprudence. When the case got
to the Supreme Court, in a decision
written by Justice Scalia, the DC Cir-
cuit was reversed. This was not a Re-
publican or Democrat or liberal or con-
servative decision. This was a decision
based on the precedence, the jurispru-
dence, the law.

Many of the cases that the circuit
court of appeals decides in DC do not
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go to the Supreme Court. Therefore, we
have to be conscious of what a nomi-
nee’s position is on environmental
issues.

Across the Dboard, environmental
groups have opposed Mr. Estrada’s
nomination because he has consist-
ently evaded questions on how he
might consider cases of vital environ-
mental interest.

With respect to labor decisions and
the National Labor Relations Board,
the DC Circuit hears many of those
labor and worker-related cases. The
court has decided more than 1,000 labor
cases over the years. The National
Labor Relations Board administers the
National Labor Relations Act, which is
the primary law that governs relation-
ships between employers and employ-
ees. Of course, that is at the root of our
economy. We want people to be produc-
tive and work, but we also want them
not to be taken advantage of and mis-
treated. There is a balance of power, to
go back to my favorite concept, embed-
ded in the Constitution. The Congress
has worked it out over the last 50 years
where workers have some rights, em-
ployers have some rights, and there is
a system for adjudicating disagree-
ments and grievances. Time and time
again, the Circuit Court of the District
of Columbia has ruled on these deci-
sions and has consistently said that if
a decision from the National Labor Re-
lations Board is supported by substan-
tial evidence, the courts are supposed
to uphold it.

Unfortunately, many people are con-
cerned and have spoken out against
Mr. Estrada’s nomination because they
have no way of knowing what, if any,
opinions he has on these critical issues.
It is a fair set of questions to ask and
to receive answers about.

When it comes to energy, certainly
one of the most important issues
throughout our country, the DC Circuit
has exclusive jurisdiction over cases
coming from the Federal Energy Regu-
latory Commission. That is called
FERK. These cases are often up in the
court of appeals, trying to figure out
what is a just and reasonable rate of
return for oil, gas, and electric compa-
nies. Therefore, the cases coming out
of the DC Circuit affect everybody who
has any power that is generated by oil,
gas, and electricity around our coun-
try.

In many of these cases, not only indi-
viduals but States have big stakes in
their outcome. When we think about
ruling on these cases, it is only fair,
since it may affect my energy bill, that
I have some understanding from the
Judiciary Committee whether this
nominee has opinions, past track
records, clients, anything that might
affect his rulings.

Similarly, the DC Court has exclu-
sive jurisdiction over cases arising
under the Federal Communications
Commission. Again, that affects every
one of us. Do you have a television? Do
you have cable? Do you enjoy the mass
media, the broadcast media? Do you
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have a telephone? Do you know what
rates you pay ultimately for long dis-
tance? Do you have a wireless phone?
All of these issues fall under the FCC.
Without any written record, again, we
cannot get answers to questions about
matters that will affect every Amer-
ican.

Some of this may sound technical,
and I understand that, but it is easily
understood that the stark reality is the
DC Circuit controls so many of the
rules under which we live every single
day in our homes and workplaces. This
is not some abstract speculative con-
cern about what might happen to
somebody else. What happens in this
DC Circuit affects each of us. That is
why I am so concerned that in the ab-
sence of information, in the absence of
the Judiciary Committee believing
they have been able to make an in-
formed decision and have not just done
what they were told to do by the ad-
ministration, we may be setting up the
people we represent for all Kkinds of
changes in their lives that were never
aired publicly, were never given due
consideration, but which will affect
every one of us.

That is why this nomination cannot
be handled lightly, why it cannot be
rammed through, why the Constitution
and the rule of law, the role of the Sen-
ate to advise and consent, need to be
respected.

When we think about where we are
right now in the 21st century, we know
we have lots of big challenges ahead.
We have national security challenges,
homeland security challenges, eco-
nomic challenges, challenges con-
cerning health care, education, the en-
vironment, and energy. There is a lot
that lies in front of us. We need to
bring to our considerations the same
thoughtful, careful analysis that our
predecessors in this body brought to
theirs.

I am very worried that we are mak-
ing decisions at home and abroad that
will affect our country and our chil-
dren for generations to come. Cer-
tainly, judicial decisions fall into that
category. The DC Circuit has served as
kind of a bullpen for the Supreme
Court. More judges have been ap-
pointed to the Supreme Court from the
DC Circuit than from any court in the
land. That is often where the President
looks to find somebody qualified who
understands the full range of constitu-
tional and legal issues that will very
well end up in the Supreme Court. In
fact, the DC Circuit has given us three
of the nine current Supreme Court Jus-
tices—Justices Ginsburg, Scalia, and
Thomas.

Therefore, I have to be doubly careful
about my vote. I don’t know what will
happen on the Supreme Court. I wish
every one of the Justices good health
and a lot of energy for decades to come,
but none of us knows where we will be
tomorrow. We have no way of pre-
dicting our fate. It could turn out that
there might be an opening on the Su-
preme Court and it might very well be
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someone from the DC Circuit who
could be chosen. So far as I know ev-
eryone else serving actually answered
questions, offered opinions, went
through the process, gave the Senate
the opportunity to exercise our con-
stitutional duty to advise and consent.

If Mr. Estrada joins the court and all
of a sudden an opening were to occur
and the administration said to them-
selves, this was so good, we got some-
body through that nobody could even
ask a question of or get a straight an-
swer from, let’s just nominate him for
the Supreme Court and do the same
thing, run the same drill, then I would
hope my colleagues on both sides of
this aisle would say, no, no, I cannot
let that happen to my Constitution. I
may love my President but I love my
Constitution. Presidents come and go
but the Constitution remains.

We, at our peril, undermine it, dis-
respect it, disregard it, and this body,
at its peril, gives up its constitutional
prerogative rendering it a debating so-
ciety, at best, and irrelevancy, at
worst. Here we are, debating not just a
nomination but debating the Constitu-
tion, debating the rule of law, debating
whether this Senate and its Judiciary
Committee will be able to fulfill its
constitutional responsibility. These are
high stakes. Talking about many of the
nominees to the district court of ap-
peals, I just can’t help but use a little
history. I think those who do not know
history are condemned to repeat it. I
know there is always a lot of revi-
sionist history that goes on to suit po-

litical, partisan, ideological—even
commercial ends. But these are the
facts.

The former President nominated

highly qualified people for the DC Cir-
cuit. Unfortunately, of those three
nominees, two of them were given a
hearing, one was not; two were not
given a committee vote, one was. It
took from 15 to 18 months for no ac-
tion, no vote, and one out of three was
confirmed. We didn’t even get the cour-
tesy of a vote, even though tons of in-
formation was turned over on the first
two of these nominees.

From my perspective, that is water
under the bridge. But I think it is tell-
ing because the Constitution did not
change. As far as I know, the same
Constitution we had in 1990 is the Con-
stitution we have in 2003. The advice
and consent clause didn’t change, as
far as I know. The advice and consent
responsibility was the same through-
out the 1990s as it is now in the 2lst
century. Some nominees went to ex-
treme lengths to provide every scrap of
paper, every opinion requested, in
order to demonstrate their good faith
and their respect for the Senate, their
respect for the Constitution.

In a previous time, I know my good
friends on the other side of the aisle,
were he to have sat there and said, I
have no opinion about anything, would
have said: You are not getting my vote.
You should not even get a hearing. You
don’t deserve one. Because somebody
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who comes before this committee and
says he has no opinion about anything
is clearly gaming the committee. Ev-
erybody knows that. I do not think the
committee would have stood for it in
the 1990s.

The Democrats this time voted
unanimously against Mr. Estrada on
the basis of his failure to answer ques-
tions and failure to appropriately and
respectfully provide written material
that was provided in previous instances
with respect to Justice Rehnquist and
Justice Bork. That material was not
provided with respect to Mr. HEstrada.
So I think we really obviously have a
double standard. It is an ideologically
driven double standard.

I think that is a mistake. I think it
is always a mistake when we try to
push through something that in the
long run undermines the balance of
power, the constitutional framework,
the role and responsibility of the Sen-
ate.

I have received countless letters, e-
mails, and telephone calls about this
nomination. Many of the people have
expressed their concerns about the
process in which we are engaged. A let-
ter from a Utica, NY, constituent,
Anna Maria Convertino, sums up the
objections my office has been receiv-
ing. She gave me permission to quote
from her letter. Here is what Anna
Maria from Utica, NY, has to say:

I am writing to urge you to filibuster the
nomination of Miguel Estrada for the Dis-
trict of Columbia Court of Appeals by voting
no on cloture. Estrada has refused to answer
questions about his commitment to abortion
rights or basic civil rights. The burden
should be on the nominee for a lifetime ap-
pointment to show that he deserves to serve
as a Federal judge. Estrada’s lack of an es-
tablished record and unwillingness to answer
questions means that he has failed to make
this showing.

I certainly appreciate Anna Maria
contacting me and summing up so well
the problems with this nomination.

Many people who have followed this
closely, many major Latino and His-
panic organizations across our country,
and in New York, share those doubts.
The Congressional Hispanic Caucus,
which has members from New York
City to LA, from Texas to Chicago,
interviewed Mr. Estrada. After that
interview and reviewing his creden-
tials, they concluded that he failed to
merit their endorsement. Today, the
caucus again opposes his nomination
along with the Mexican-American
Legal Defense and Education Fund, the
Puerto Rican Legal Defense Fund led
by the able work of my constituent,
Angelo Falcon; the National Associa-
tion of Latino Elected and Appointed
Officials, the California La Raza law-
yers, the Southwest Voter Registration
Project, the Illinois Puerto Rican Bar
Association, and on and on and on.

Mr. REID. Mr. President, will the
Senator from New York yield for a
question?

Mrs. CLINTON. I certainly will.

Mr. REID. The Senator was on the
floor this morning when there was a
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colloquy between this Senator and the
senior Senator from Illinois. There was
a question that arose as to the number
of people in the Hispanic Caucus in the
House. I have since checked that and
determined there are 20 in the Hispanic
Caucus in the House. The only Hispanic
Members of the House of Representa-
tives, I am told, who are not members
of that Hispanic Caucus, are three in
number. So it is 20 who are members of
the Hispanic Caucus and 3 who are not.

Mrs. CLINTON. I appreciate the clar-
ification from my good friend from Ne-
vada. Certainly, having worked with
the Congressional Hispanic Caucus
over many years, I know they are a na-
tional organization, representing peo-
ple throughout our country. They did
not reach this conclusion lightly. They
interviewed Mr. Estrada. They asked
questions. They sought information.
They talked to other people who knew
him, had worked with him. They really
tried to do due diligence. They tried to
do the job that the Judiciary Com-
mittee should do, trying to get at what
is it about this nominee that we can ei-
ther oppose or support. At the end of
their inquiry and investigation, they
concluded that they could not support
him.

I am sure that was a difficult deci-
sion, from talking with my friends in
the Hispanic Caucus. It was a very
tough decision because on the face of
it, this looked like a no-brainer: Line
up behind Mr. Estrada, vote for him,
put him on the DC Circuit, and every-
body can go home and say: Look what
I did; I voted for this nominee.

But that is an abdication of responsi-
bility. That is truly the kind of action
that undermines faith in our demo-
cratic process—to abdicate your intel-
ligent, careful analysis of someone just
to be able to check a box. I thought it
was very courageous of the Hispanic
Caucus to say: We have looked into
this, we have investigated it, and we
cannot support him.

Therefore, please—please—at least
try to find out what this man stands
for, what he would do, what he believes
in, because we have not been able to do
S0.

Part of why many of us are coming to
the floor is that this is a troubling
nomination on many grounds. I know
there are those, such as my friends in
the Hispanic Caucus, who are troubled
by the nominee and what he stands for
or doesn’t stand for, what he would do
or not do, and the failure to get infor-
mation.

I know my colleagues on the Demo-
cratic side in the Judiciary Committee
were extremely troubled—including
people, as I have just quoted, who his-
torically vote with a President on a
nominee—and were very pained about
having to say, I can’t do it this time.

I know, too, that many of us are con-
cerned because, if the Judiciary Com-
mittee cannot do the work, we can’t do
the work. We can’t call Mr. Estrada
into our office and put him under oath
and ask him the questions that he
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wouldn’t answer when my colleagues
from Illinois and from New York and
from Wisconsin and California and ev-
erywhere else could not get answers
out of him.

But fundamentally, even beyond the
procedures—the failure to answer, the
kind of stealth campaign that the ad-
ministration is running, the don’t ask,
don’t tell—the nomination process is
the Constitution. I think there are cer-
tain duties, whether you are a con-
stitutionalist, an originalist, a Fed-
eralist—whatever you are, whatever
the label you want to pin on yourself
might be—there are certain duties that
cannot be delegated. There are respon-
sibilities embedded in the Constitution
that were given to us by our Founders
in Philadelphia, and among the most
important is the importance of the role
of the Senate to advise and consent.

Mr. HATCH. Mr. President, will the
Senator yield for a question?

Mrs. CLINTON. Certainly.

Mr. HATCH. Is the Senator aware
that Miguel Estrada has argued 15
cases before the Supreme Court?

Mrs. CLINTON. Yes, on behalf of cli-
ents—not on behalf of himself.

Mr. HATCH. He won 10 of them.
Right?

Mrs. CLINTON. I am aware of that.

Mr. HATCH. Has the Senator from
New York read any of those briefs that
he filed in that court?

Mrs. CLINTON. I have reviewed a
number of them. I certainly am no ex-
pert on the cases, but I concede the
point to the chairman that Mr. Estrada
has argued cases on behalf of clients
whose positions he was advocating and
has done so extremely well.

Mr. HATCH. And he has done it on
behalf of clients as an attorney should.

Mrs. CLINTON. Indeed. But he is not
representing his clients before the Ju-
diciary Committee. He stands there as
Miguel Estrada for a potential lifetime
appointment to the second highest
court in the land. Therefore, he can no
longer speak for clients. He must speak
for himself.

Mr. HATCH. He did.

Mrs. CLINTON. That is not the con-
clusion reached by the Democratic
Senators, nor by the Hispanic Caucus,
nor by many who have followed this
nomination closely—to ask a man of
his record before the Supreme Court
whether he had an opinion about any
Supreme Court decision and for him to
say, no, he did not, is absolutely unbe-
lievable.

Mr. HATCH. Is the Senator aware
that the Hispanic Caucus in the House
is made up of all Democrats because
they would not meet the Republicans
who were left out of the caucus?

Mrs. CLINTON. I am very well aware
of the makeup of the Hispanic Caucus.
I have worked with members of the
Hispanic Caucus for many years.

I think it is also fair to look at the
geographical diversity and the experi-
ence base of these people who represent
Americans from New York to L.A. and
from Texas to Chicago who went to the
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trouble to interview the nominee and
concluded by their own efforts that he
was not going to be acceptable in part
because they couldn’t get adequate in-
formation on which to base a good de-
cision.

Mr. HATCH. Is the Senator aware
that the Democratic Hispanic Caucus
in the House was actually almost
equally divided as to whether or not to
support Miguel Estrada, but the major-
ity made the——

Mrs. CLINTON. I think what I judge
is by what people say at the end of a
conclusive discussion and what they
determine based on their own consider-
ation. Much of my concern is based on
the Constitution and the role of this
body—not on what people did or didn’t
do, although I think that is instruc-
tive, and I think it is very helpful. It
does have sway with me because I don’t
believe we have developed an adequate
record in the Judiciary Committee
that would give even those of us who
might end up opposing his nomina-
tion—I don’t know that for a fact—an
adequate basis on which to exercise our
constitutional responsibility.

Mr. HATCH. Will the Senator yield
again for a question?

Mrs. CLINTON. Yes. I will.

Mr. HATCH. I will try not to inter-
rupt the Senator anymore, but the
point I was making with the briefs in
the Supreme Court—15 of them and
more—is that there is a record from
which you certainly can determine
legal reasoning, as well as an extensive
stack of records of the Judiciary Com-
mittee hearings. And let me say this.
Those hearings were conducted by none
other than the Senator’s colleague
from New York, Senator SCHUMER, and
other Democrat Senators who said the
hearings were fairly conducted. Is the
Senator aware of all of that?

Mrs. CLINTON. I say to my good
friend from Utah, I am aware of all
that. But I have to respectfully point
out several responses.

A long time ago I used to practice
law. I represented a lot of clients of dif-
ferent kinds, all sorts of folks. Their
views and their positions were not nec-
essarily mine. I won some and I lost
some in the trial court, in the appel-
late court, and in the administrative
hearing room, but I do not believe that
any of my clients spoke for me. My ad-
vocacy on behalf of clients was not the
same as my positions about the law,
about constitutional issues, and about
many other matters. So the fact that
someone has practiced law and that
someone has argued cases is a factor to
take into account. I certainly believe
that is a significant factor. But that is
not determinative. That is not in any
way decisive when it comes to giving
someone the opportunity to have a life-
time position on the second highest
court in the land.

Mr. REID. Mr. President, will the
Senator from New York yield for a
question?

Mrs. CLINTON. Yes, I will.

Mr. REID. I want the Senator to
know that I met with the chairman of
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the Hispanic Caucus and other mem-
bers of the caucus, plus a number of
people on a conference call a few days
ago—in the last week or 10 days. Is the
Senator aware that on that telephone
call I was told that every member of
the Hispanic Caucus—all 20 of them,
every one of them—opposed the nomi-
nation of Miguel Estrada to be a mem-
ber of the District of Columbia Court of
Appeals?

Mrs. CLINTON. The Senator is abso-
lutely correct. In fact, I have a copy of
the September 25, 2002, letter written
by the Congressional Hispanic Caucus
to the then-chairman of the Judiciary
Committee announcing the decision to
oppose the nomination.

Mr. HATCH. Will the Senator yield
on another point?

Mrs. CLINTON. Yes.

Mr. HATCH. Is the Senator aware
that every Republican Hispanic mem-
ber in the House is totally in support of
Mr. Estrada?

Mrs. CLINTON. I am well aware that
there are three Republican Hispanic
Members in the House who are not
members of the Hispanic Caucus. I un-
derstand that.

Mr. HATCH. And that there are four
of them.

Mrs. CLINTON. I would be more than
happy to have them send a letter ex-
plaining the reasons as to why they
support him other than the fact they
have been told to do so by the Repub-
lican leadership of the House and the
administration.

What I have from the Congressional
Hispanic Caucus is a very well reasoned
letter setting out the decision as to
why all 20 members of the Hispanic
Caucus would not support this nomina-
tion. I think it is instructive.

It is instructive to read the thinking
of the Hispanic Caucus. Of course,
much of it rests on the fact that there
is such a limited record. It is very hard
to determine what it is this gentleman
would do. I think the Hispanic Caucus
raises some very telling points which
have not been adequately addressed in
the process up until now.

For reasons of our Constitution, of
our rule of law, of our nomination
process, of our Senate and its preroga-
tive, as well as the decision apparently
made by the administration to adopt a
don’t ask, don’t tell policy when it
comes to important lifetime appoint-
ments on the Federal judiciary, I cer-
tainly will have to oppose this nomina-
tion.

I yield the floor.

The PRESIDING OFFICER
ENzI). The Senator from Utah.

Mr. HATCH. Mr. President, I will
speak more to the constitutional issues
later.

I have to say that I totally disagree
with the distinguished Senator from
New York, much as I respect her. I
don’t think her analysis of the Con-
stitution is anywhere near accurate.

Second, I was told by people for
whom I have great respect that when
the vote came up, when they were dis-

(Mr.
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cussing whether or not the Hispanic
Caucus in the House, all Democrats,
were going to oppose Miguel Hstrada,
there was almost an equal split of
those who thought it was inadvisable
to do that. Of course, after the major-
ity makes that decision, I suppose they
went along with that. But that was my
understanding. If it is incorrect, I
would be happy to be corrected.

I also want to make it clear that the
three Republican Hispanic Members of
the House—all three very outstanding
individuals, who have stood up for His-
panics all of their careers, all three of
them speak fluent Spanish—they were
basically not allowed to meet with the
Democratic Hispanic task force or cau-
cus in the House, and they are totally
in favor of Miguel Estrada.

Having said those few things, I want
to take a moment to talk about what
we are seeing on the nomination of
Miguel Estrada. What we are seeing is
just another step in a campaign to stall
action on President Bush’s judicial
nominees. It has gotten to the point
that the tactics that some of my
Democratic colleagues are using are so
predictable that it is as if they are
working from a handbook. I suspect
that this handbook had its origins in
the Democrats’ April 2001 retreat,
where leading liberal law professors—of
course, most of the law schools in this
country are filled with leading liberal
law professors, or at least liberal law
professors—they urged the Democrats
in that conference to change the
ground rules on judicial confirmations.
What resulted from this retreat is
something that can be called—if you
will notice this chart—the Senate
Democrats’ ‘“‘weapons of mass obstruc-
tion”” handbook.

Let’s take a look at some of the
weapons in this handbook. Let me turn
to the first bullet on the chart. The
first weapon suggested by these liberal
law professors was to bottle up nomi-
nees in committee.

We have seen a lot of that in the last
2 years, is all I can say, especially with
regard to circuit court nominees. They
have allowed a significant number of
district court nominees to go through.
These are the trial courts, where it is
very unlikely to get into the major
questions of law that have to be de-
cided by appellate courts, although
they certainly are important.

Since the judiciary is a separate, co-
equal branch of government to the
President and to this Congress, this is
important stuff. But their first weapon
in their handbook was to bottle up
nominees in committee.

When control of the Senate shifted to
the Democrats in June 2001, we saw an
immediate halt of nomination activity
in the Judiciary Committee, especially
of circuit court of appeals nominees.
The President was not being treated as
other Presidents have been. Even
though other committees held nomina-
tion hearings prior to reorganization,
and even though the Judiciary Com-
mittee held other hearings, no nomina-
tion hearings were held for more than
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a month, despite the fact of a looming
vacancy crisis and plenty of nominees
awaiting a hearing. In fact, as we stand
in the Chamber right now, we have a
crisis of around 25 or 26 emergency
seats, most of them circuit court of ap-
peals seats, in this country today. It is
a judicial crisis where people cannot
get their cases decided.

Then, once we did start considering
nominees, the committee considered
only one circuit court nominee at a
time. When I was chairman during the
Clinton administration, I considered
more than one circuit nominee at 11
different hearings. But not once during
the 107th Congress did the Democrats
hold a hearing on more than one cir-
cuit nominee at a time. So bottling
them up in committee has been a defi-
nite practice that came out of that re-
treat.

The point is, as I have been making
it here, the first weapon in the Demo-
crats’ handbook—that of bottling up
nominees in committee—was some-
thing that worked only as long as the
Democrats controlled the committee.
Since this is no longer the case, and we
are now holding orderly hearings, fair
hearings, with expedition, because the
Republicans were fortunate enough to
be able to take over control of the Sen-
ate, the President is now being treated
fairly, as I believe I treated President
Clinton in almost every instance—in
fact, in every instance as far as I was
concerned.

We put through 377 Clinton judges,
the second highest total in the history
of the country for any President, and
only five less than the highest total of
Ronald Reagan. And Reagan had 6
years of a Republican—his own party—
Senate to help him. President Clinton
had 6 years with an opposition party—
the Republicans—to help him. And we
did. You can point to some instances
where I wish we had done better, but as
far as totality, as far as getting it
done, we did the job for President Clin-
ton, and we treated him fairly. And he,
I think, knows it.

Let’s look at some of the other weap-
ons they have used that came out of
that retreat. One of the most potent
weapons of mass obstruction has been
to try to inject ideology into the con-
firmation process—yes, try to inject
ideology into the confirmation process.
Miguel Estrada’s nomination is a prime
example of how that has worked.

Some of my Democratic colleagues
claim they oppose Mr. Estrada’s nomi-
nation because he allegedly was not re-
sponsive to their questions at his hear-
ing. I think we just heard an hour’s
worth of that. This is a laughable as-
sertion. Mr. Estrada’s hearing, which
was held while the Democrats con-
trolled the committee, and chaired by
the distinguished other Senator from
New York, Mr. SCHUMER, lasted all day.
Mr. Estrada was asked dozens and doz-
ens of questions, all of which he an-
swered.

The real problem that some of my
Democratic colleagues have with Mr.
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Estrada is not that he did not answer
their questions but that his answers
did not give them any reason to oppose
him. That is what the real problem is
here. He testified that he would follow
binding precedent—what more could
you ask of a circuit court of appeals
nominee—that nothing in his personal
views would interfere with his ability
to follow the law. What more could you
ask of a circuit court of appeals nomi-
nee?

For some of my Democratic col-
leagues, this is not enough. They want
to delve into Mr. Estrada’s ideology to
understand his personal views on
whether Supreme Court cases were cor-
rectly decided, and use those personal
views as the yardstick by which they
measure whether he is worthy of con-
firmation.

Mr. DURBIN. Will the Senator yield
for a question?

Mr. HATCH. I am delighted to yield.

Mr. DURBIN. Does the Senator recall
a speech he made to the Federalist So-
ciety? I will quote from his statement
there:

[M]any of President Clinton’s nominees
tend to have limited paper trails. Deter-
mining which of the President’s nominees
will become activists is complicated and will
require the Senate to be more diligent and
extensive in its questions of a nominee’s ju-
risprudential views. . . .

Does the Senator recall making that
speech to the Federalist Society?

Mr. HATCH. I sure do. I agree with
that statement to this day. I agree
where there are no paper trails, you
should ask questions. I am sure the
Senator will agree with me, the Demo-
crats controlled the committee, they
controlled the hearing that day. It was
a lengthy hearing. They asked every
question they wanted to ask. They
weren’t happy with some of the an-
swers, but that was probably par for
the course. It was, certainly, when I
was chairman of the committee.

But injecting ideology into the con-
firmation process is misguided, at best,
and down right irresponsible at worst.
It is not, as some Senators have sug-
gested, essential to executing our duty
of advise and consent. But do not mere-
ly take my word for it. My goodness,
Heaven forbid.

During the course of this debate, I
have already mentioned the statements
that Lloyd Cutler made on this point.
Again, I mention Lloyd Cutler because
both sides of this body respect him. We
both know he has been an excellent
servant of the people. We both know he
is a great lawyer, not just in the Dis-
trict of Columbia but throughout the
country.

I have participated in forums with
Lloyd Cutler, and I have nothing but
respect for him. I have not always
agreed with him—I have to admit
that—but, by and large, we have agreed
on most issues.

I have already mentioned statements
Lloyd Cutler has made on this point,
but I believe they are worth repeating
because some of my colleagues keep
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resurrecting the spurious allegation
that Mr. Estrada was not forthcoming
at his hearing.

Mr. Cutler, as we all know, served
this country as counsel to President
Carter, and President Clinton, by the
way. He also served on two national
commissions that addressed problems
in the confirmation process.

He said:

Candidates should decline to reply when ef-
forts are made to find out how they would
decide a particular case.

That is just a rule that both sides
have followed even before Mr. Cutler
made that very erudite statement.

Mr. DURBIN. Will the Senator yield
for a question?

Mr. HATCH. Sure.

Mr. DURBIN. Can the Senator point
to any question asked of Miguel
Estrada by either a Democratic or Re-
publican Senator as to how he would
rule in a particular case during the
course of the confirmation hearing?
Did any Senator violate the standard
Lloyd Cutler enunciated in asking
Miguel Estrada to tell us how he would
rule in a particular case?

Mr. HATCH. One of the Democrats on
the floor said, if I recall correctly, he
asked the question, what is your belief
about the first amendment. Gee whiz, 1
could teach law school class for over 3
months on that subject alone. An-
other—it may have been the same Sen-
ator—said he wanted to know in his
questions whether he was going to
overturn all of the clean air, clean
water, and environmental rules, be-
cause this court is so important.

Mr. DURBIN. Does that relate to a
particular case we are asking him to
tell us about or rather his views on the
Constitution?

Mr. HATCH. The Senator is an excel-
lent lawyer. I know he is. I have tre-
mendous respect for him. He sits on the
committee. I enjoy him. But when you
ask questions like that, those are areas
where cases come before the Circuit
Court of Appeals in the District of Co-
lumbia.

Mr. DURBIN. Is it the Senator’s posi-
tion we should not ask a question of a
nominee in any area of law that might
come up in any case a judge would rule
on?

Mr. HATCH. No, I think the Senators
on the committee can ask any ques-
tions they want to, but I think it is in-
cumbent upon the nominee to follow
Mr. Lloyd Cutler’s suggestion that
“‘candidates should decline to reply
when efforts are made to find out how
they would decide a particular case.”

I suspect anybody can discuss general
law, but that is not what the distin-
guished Senators were interested in.

Mr. DURBIN. I ask the Senator one
last question: Can he point to any
question asked by any Senator that
went beyond general law and asked
Miguel Estrada how he would rule on a
particular case?

Mr. HATCH. I think I just gave two
illustrations that certainly were ques-
tions of law that could come before the
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court. I might add Mr. Estrada was
asked to criticize Supreme Court cases.
Here a Supreme Court advocate who
has to appear before the nine Justices
on the Court is asked to criticize Su-
preme Court cases that he will be
bound to follow as a circuit court
judge.

By the way, if I recall it correctly,
the distinguished Senator from Illinois
just a short while ago was criticizing
Mr. Estrada because in the whole his-
tory of American jurisprudence, from
the beginning to the end, he couldn’t
come up with cases like Dred Scott,
Plessy v. Ferguson, but the question, if
you read in the record was, in the last
40 years, could you tell us three cases
you disagreed with.

I believe he could have, maybe. I
don’t know. But when you are under
pressure and you are sitting there and
you are trying to answer questions, I
don’t think we should hold him to a
standard that he has to meet these
questions head on and absolutely come
up with spur-of-the-moment comments.
I mean, I can come up with some, I am
sure, right off the bat, but that was the
last 40 years. There were three ref-
erences to it, twice referring to 40
years. The middle one between the two
I am sure he felt he was talking about
the last 40 years, not the whole history
of jurisprudence. The first case that
has come to your mind perhaps would
be Dred Scott; certainly Plessy v. Fer-
guson. Could you name a whole raft of
others, perhaps. I don’t know. I don’t
know how I would do if I was sitting
there under pressure as Miguel Estrada
was.

He is a young man. He has a lot of ex-
perience. He can talk about current Su-
preme Court law as well as anybody in
our existence. The fact is, I thought it
was kind of unfair to try and hold him
to that particular standard. I am not
criticizing my friend from Illinois, but
to go back and read the record, you
will find that was what the questions
were.

Now, regarding judicial nominees,
Mr. Cutler has stated in unequivocal
terms that candidates should decline to
reply when efforts are made to find out
how they would decide a particular
case.

I would have trouble with a nominee
if the nominee did try to reply in those
cases. In his opinion, that is Mr. Cut-
ler’s opinion, ‘‘what is most important
is the appointment of judges who are
learned in the law’’—certainly, Estrada
is as learned in the law as anybody we
have had before the committee—‘who
are conscientious in their work
ethic”’—my gosh, you can’t find any
fault with Mr. Estrada there; he is a
hard worker—‘‘and who possess what
lawyers describe as judicial tempera-
ment.”

We have heard some criticize Mr.
Estrada because they think he might
have a temper. I think everybody in
this body might have a temper. That is
one heck of a poor allegation.

Mr. Estrada’s academic achievement,
his professional accomplishments, his
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letters of support we received from his
colleagues, many of whom are Demo-
crats and top Democrats at that, and
his ABA rating, the highest the Amer-
ican Bar Association can give, ‘‘unani-
mously well qualified,”’ all indicate Mr.
Estrada fits this description and de-
serves our vote of confirmation—this
description of none other than Lloyd
Cutler.

At the same hearing at which Mr.
Cutler made his statements about the
appropriate scope of the inquiry for
confirming judicial nominees, another
legal luminary, one of the great law-
yers in this town, a man I think almost
all of us look up to—certainly I do, and
I think I am in a position to know
great lawyers when I see them—Boyden
Gray, testified for Mr. Estrada. Mr.
Gray, of course, served as White House
counsel in the first Bush administra-
tion.

During his testimony, he told us that
two Democratic Senators who are
former Judiciary Committee chairmen
met with him very early in the admin-
istration to let him know in no uncer-
tain terms that if the White House was
caught asking any potential nominee
any questions about specific cases, that
nominee would be flatly rejected.

As Mr. Gray pointed out, that same
philosophy is reflected in the Judiciary
Committee questionnaire which all ju-
dicial nominees must complete before
the committee will act on their nomi-
nations. It is an extensive question-
naire. The questionnaire asks:

Has anyone involved in the process of se-
lecting you as a judicial nominee discussed
with you any specific case, legal issue, or
question in a manner that could reasonably
be interpreted as asking or seeking a com-
mitment as to how you would rule in such a
case, issue, or question?

The clear goal of this question is to
deter the White House from getting
commitments from potential nominees
on how they would rule in specific
cases or commitments that they can
overrule certain Supreme Court cases.
It now appears certain Senate Demo-
crats want to forbid the White House
from asking nominees how they would
rule on specific issues while reserving
that right for themselves. That seems a
little inconsistent to me. Call it what
you will, but this is a double standard
if I have ever seen one.

More fundamentally, it threatens the
very independence of the Federal judi-
ciary that our constitutional system of
checks and balances was designed to
preserve.

Let’s face it—too many questions in
the confirmation hearings of President
Bush’s judicial nominees seem cal-
culated politically to manipulate the
judicial selection process and to frus-
trate the appointment of judges who
would refuse to follow a popular or po-
litically popular course when the Con-
stitution and settled judicial precedent
provide otherwise.

Miguel Estrada was right not to fall
into the trap of criticizing particular
Supreme Court cases that he may be
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called upon as a sitting Federal judge
to uphold. My colleagues should be
commending him for this, not prof-
fering it as a reason to vote against his
confirmation.

Another weapon in the Democrat
handbook is to, as we can see here,
seek all unpublished opinions. This all
came from that retreat: Bottle up the
nominees as much as you can in com-
mittee. I think that even goes fur-
ther—bottle them up on the floor, too.
We will get to that. Inject ideology
into the confirmation process so you
can say this fellow just isn’t what we
want on the court. Seek all unpub-
lished opinions. Let’s talk about that.

For some nominees who have been
judges for a decade or more, this de-
mand has resulted in the production of
hundreds of opinions and required the
expenditure of a significant amount of
Federal dollars, of resources, of money,
of effort, and of time. All the time
judges spend producing unpublished
opinions meant they were not spending
that time adjudicating cases before
them.

While demands for unpublished opin-
ions were outstanding, the Democrats
in control of the committee had a per-
fect excuse for not acting on their
nominations. But the fact is that these
nominees had ample records on which
to evaluate their qualifications for the
Federal bench without seeking their
unpublished opinions and diverting
them from doing their job to be judges
to satisfy the whim of a few Demo-
cratic Senators.

I remember in the case of, I believe,
Dennis Shedd—who is now confirmed
to the circuit court of appeals in his
district—they asked for all of his un-
published opinions which were, as I re-
call, in Atlanta, GA, and what was the
reason? It was only to see if they could
dig up something that would be against
Dennis Shedd. Unpublished opinions?
My gosh, I don’t ever remember when
we did that. But that was a tool that
was used throughout the process to
delay. It was an expensive tool to the
taxpayers, with no real good fruit com-
ing from it.

I will refer to the fourth one here.
Another weapon is to demand that the
nominee produce internal memoranda
that are not within the nominee’s con-
trol. Isn’t that an interesting one? We
Democrats demand that you produce
your internal memoranda that you
made, and did the research on, and that
you wrote while you served the Federal
Government—even though you don’t
control that and even though it is
tightly controlled—or should I say
those memoranda are tightly con-
trolled.

We saw the debut of this weapon to
obstruct the confirmation of Mr.
Estrada, and I expect we will see it
again. I don’t believe a day of this de-
bate has gone by without one Demo-
cratic colleague complaining that
there is an ‘‘incomplete record’’ on him
without the record he offered as an As-
sistant Solicitor General of the United
States.
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This complaint ignores many facts.
First, every living Solicitor General
opposes the Democratic efforts to ob-
tain these memoranda. Second, both
the Washington Post and the Wall
Street Journal—many would say they
are on opposite sides of the fence—also
oppose these efforts. Third, this de-
mand for internal Department of Jus-
tice memoranda is unprecedented, as
the Department itself has explained in
a lengthy letter.

Finally, this demand for internal
memoranda ignores the abundant
record of Mr. Estrada. This man has ar-
gued 15 cases before the U.S. Supreme
Court. He won 10 of them. In each one
of those cases, he authored a brief that
anybody can get ahold of. In each one
of those cases, there is a transcript of
the oral arguments that anyone can
get ahold of. Certainly, members of the
Senate Judiciary Committee can get
ahold of them. Surely, my Democratic
colleagues can evaluate Mr. Estrada’s
legal reasoning and fitness for the Fed-
eral appellate bench by examining
these briefs and transcripts.

Each weapon of obstruction that I
have mentioned was most potent when
the Democrats controlled the Judiciary
Committee. Now things have changed.
Democrats no longer control the com-
mittee and, as a result, Miguel
Estrada’s nomination is being debated
on the Senate floor. This means that
the Senate Democrats must turn to
their ultimate weapon of obstruction. I
am going to peel off that last one. The
ultimate weapon is the filibuster.

Well, filibuster is a potent but ex-
treme weapon to rely upon for the de-
feat of a judicial nominee. It is potent
because it requires a supermajority of
60 votes by 60 Senators to end it. It is
extreme because it unduly politicizes
the Federal judiciary, the one branch
intended to be insulated from political
pressure. Let’s go through these again.
At the retreat, these law professors,
who should have known better but are
more interested in ideology, in par-
tisanship, Democratic Party politics,
in control of the judiciary, made these
recommendations: Bottle up nominees
in committee. We saw a lot of that
when they were in control. Now they
cannot do that anymore, except that I
suspect that because the Judiciary
Committee has a rule that once these
nominees are put on a markup, any
member of the committee can put
them over for a week, we will see that
right exercised in every case. At least,
we have so far. So bottle them up in
committee. Then inject ideology into
the confirmation process because, by
doing that, you can say I disagree with
you and maybe you think you have a
right to vote against him.

Look, we don’t know how any nomi-
nee is going to vote once they become
a judge; it is a lifetime appointment. It
is important to ask questions and try
to do what we can to understand
whether the nominee is capable or
should be confirmed. To inject ideology
into the confirmation process is a very
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dangerous thing. Thirdly, seek all un-
published opinions. That is the ulti-
mate delay tactic, at a tremendous
cost to the taxpayers. I don’t remem-
ber in the past where that was done,
except it may have been done in a case
where they were critical to the final
determination. But it is done today be-
cause they want fishing expeditions, or
they wanted them to see if they could
find some reason to oppose. Then, seek
privileged internal memoranda.

Can you imagine what would happen
to the Solicitor General’s Office if se-
cret memoranda that were used to de-
termine what the Solicitor General
should do would be disclosed to the
public in every case? Can you imagine
how that would chill getting respon-
sible, accurate, and honest opinions, so
that the Solicitor General can rely
upon them? Anybody who wanted to be
a Federal judge would have to think,
how can I write this so it won’t come
back to haunt me in the future rather
than, how can I write this to do it right
and help my Solicitor General. And
then the ultimate weapon, if you can-
not do anything else, is the filibuster.

Now, to filibuster a nominee would
be an unprecedented, dangerous weap-
on to use. As best I can tell, a true fili-
buster has never been used to defeat a
circuit court nominee. In fact, no fili-
buster has been used to defeat a circuit
court nominee. Its contemplated use
now against Miguel Estrada’s nomina-
tion has been soundly criticized. I was
told a short while ago that my col-
leagues on the other side have decided
to filibuster. I don’t believe the reason-
able people on the Democratic side are
going to resort to that type of a weap-
on. But if they do, they will be fol-
lowing the advice of these law profes-
sors who have never been Senators and
who are from the far left of the polit-
ical and legal spectrum.

The filibuster is an unprecedented
and very dangerous weapon, never be-
fore used to defeat a circuit court
nominee. In fact, it has never been used
to defeat a district court nominee ei-
ther. Let me go a little bit further
here.

Just last week, the Washington Post,
our local newspaper—but national in
scope—declared:

[A] world in which filibusters serve as an
active instrument of nomination politics is
not one either party should want.

That was February 5—last week. The
Post is absolutely right. Once we go
down that road, that works both ways.
I would not want it to, but it naturally
will.

The Wall Street Journal concurred in
the Washington Post’s sentiment. You
can see the quote:

Filibusters against judges are almost un-
heard of. . . . If Republicans let Democrats
get away with this abuse of the system now,
it will happen again and again.

Mr. President, copies of these edi-

torials have been printed in the
RECORD.
Filibusters of judicial nominees

allow a few Members of this body to
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block the confirmation of any Federal
judge, a prospective member of our
third coequal branch of Government.

I have taken to the floor time and
again for Democratic and Republican
nominees alike to urge my fellow Sen-
ators to end debate by voting to invoke
cloture which requires the vote of 60
Senators. Most, if not all, of these oc-
casions did not represent true filibus-
ters but were situations in which nomi-
nees were, nevertheless, forced to over-
come a procedural obstacle of a cloture
vote.

I am not alone in my disdain for forc-
ing judicial nominees to a cloture vote.
The distinguished minority leader him-
self once said, on this double standard
for the use of the weapons, Democrat
leader TOM DASCHLE, one of my friends
and a person for whom I have a lot of
respect:

As Chief Justice Rehnquist has recognized:
“The Senate is surely under no obligation to
confirm any particular nominee, but after
the necessary time for inquiry it should vote
him up or vote him down.” An up-or-down
vote, that is all we ask.

I think that was wise advice then,
and I think it is wise advice now.

The ranking member of the Judiciary
Committee, my friend Senator PATRICK
LEAHY, said:

I, too, do not want to see the Senate go
down a path where a minority of the Senate
is determining a judge’s fate on votes of 41.

In other words, 41 Senators can stop
any judge once that road is taken. And
once we go down that path, that will be
a doggone mess and a doggone tragedy
to this country.

Another one of my Democratic col-
leagues, himself a former chairman of
the Judiciary Committee and a friend
of mine, Senator TED KENNEDY, had
this to say:

Nominees deserve a vote. If our Republican
colleagues don’t like them, vote against
them. But don’t just sit on them—that’s ob-
struction of justice.

He was right then and that quote is
right today. Of course, each of my
Democratic colleagues made these re-
marks when a Democratic President
was appointing judicial nominees. It
appears that if they filibuster this
nominee on the thinnest of excuses—in
fact, I do not think they have any rea-
sons to, other than their fear that he is
a Hispanic conservative Republican
who may not rule the way they want
him to rule in the future and who may
some day be considered for the Su-
preme Court of the United States of
America—it appears there must be a
double standard for the use of these
weapons.

Let me tell you the origin of the
word ‘‘filibuster’” because that is an
important word here today. It comes
from the Spanish word ‘‘filibustero,”
meaning a pirating or hijacking. It is
just one more obstruction that has
never been used in the case of Federal
judges, for either the circuit court of
appeals or for the district court.

That is exactly what an unprece-
dented filibuster of this nominee would
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be: A hijacking of the Senate. What it
amounts to is two more simple English
words: More obstruction.

There was one true filibuster in the
history of the Senate—I have to ac-
knowledge that—and that was a fili-
buster of a Supreme Court nominee,
Abe Fortas, back in 1968, if I recall it
correctly. There was a bipartisan fili-
buster. There were plenty of Democrats
and plenty of Republicans who voted
against cloture in that case. I think
they were wrong, whoever voted that
way. Richard Nixon was for allowing
the vote to go forward without a fili-
buster. But the Senate wisely has
never utilized a true filibuster since
that day. To use it on this nominee be-
cause some have said he is not Hispanic
enough, to use it on this nominee be-
cause some have said he does not have
any judicial experience—although
Miguel Estrada was a clerk to Amalya
Kearse of the Second Circuit Court of
Appeals and a clerk to Justice Anthony
Kennedy on the Supreme Court of the
United States of America, and has ar-
gued 15 cases before that august body
and numerous cases elsewhere. It
seems to me he has a lot of judicial ex-
perience, though he has not sat on the
bench.

If we take that opinion, then that
virtually consigns almost every His-
panic in this country, probably most
African Americans—in fact, probably
everybody of a minority status—to
never being a Federal judge because
most Hispanics have never sat on a
bench. There are those who have, ad-
mittedly. Most African Americans have
never sat on a bench, although there
have been some on lower court benches
in the State courts particularly, and
even in the Federal courts. But it basi-
cally says you cannot make it if you
have to have served as a judge before,
no matter how brilliant you are. There
are brilliant African Americans. There
are brilliant Hispanics. There are bril-
liant Native Americans. There are bril-
liant Asian Americans. And we have
brilliant people who have never served
as a judge who might have this oppor-
tunity some day that Miguel Estrada
hopefully will have.

Others have used other phony argu-
ments against Miguel Estrada, such as
he did not answer all the questions.
That is par for the course. I do not
know many contested judicial nomina-
tion proceedings where all the ques-
tions have been answered the way the
questioners expected them to be an-
swered.

Then they say: We cannot get hold of
all these documents because he did
them confidentially while he worked at
the Solicitor General’s Office, even
though four of those seven living So-
licitors General who are opposed to
that type of release of documents are
leading Democrats in this country.
They will not even listen to their own
leading Democrats, let alone leading
Republicans.

I am just imploring my colleagues on
the other side: Do not go down the ter-
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rible path of filibustering this nominee
or any other nominee. It is not only
dangerous, it would establish a prece-
dent that literally would be offensive
to the country, offensive to the Con-
stitution, offensive to the judicial sys-
tem, offensive to the third branch of
Government, and offensive to any rea-
sonable person who believes the Presi-
dent’s nominees ought to get a fair
hearing and they ought to get a vote up
or down on the Senate floor. That is
where we make that determination.

If the Democrats have enough votes
to defeat Miguel Estrada, I am not
going to complain about it. I might feel
badly about it, and I might say it was
the wrong thing to do, but they have a
right to do that. If we have enough
votes on this side, with hopefully the
help of a number of our friends on the
other side, then that is the way it
should be. Miguel Estrada should go on
that bench.

Unfortunately, I believe one of the
arguments that is flitting around in
the background in the penumbras and
emanations of the Senate is he might
some day be asked to be the first His-
panic on the U.S. Supreme Court, and
that is the real reason, among a few
others that are not valid as well, for
the slowdown in a vote on Miguel
Estrada.

Mr. President, I do not think we
should have a filibuster, or a pirating
or hijacking of the judicial process. I
think it would be a terrific mistake for
Democrats to do. Every Republican is
going to vote for Miguel Estrada, and I
believe a number of Democrats will as
well—I hope a great number of them
will—and they ought to have that
right, right here on the floor.

If my colleagues who disagree do not
like it, they can speak out. They can
give their reasons, and they can vote
no. That will be what they should do if
they feel sincerely about this. Politics
ought to be left out of it. The fact that
they suspect Miguel Estrada may not
be exactly the way they would want a
judge to act on their issues—I do not
know whether he will or will not, to be
honest, but if the mere suspicion is
enough to vote against him without
any real basis otherwise, then I think
we are treading on some very dan-
gerous ground.

I believe in Miguel Estrada. I believe
this President is doing everything in
his power to reach out to people of
color in this country. I believe we
ought to help him. He certainly has in-
dicated his desire to do so, and he cer-
tainly has been doing it. This is a
President who has put a number of
Democrats on the Federal bench. I
think he wants to make sure we fill
these seats and we get them done as
best we can. Naturally, any President
worth his or her salt is going to try to
appoint people who, hopefully, agree
with him or her. I think that is the na-
ture of the process, and that is what we
get when we elect a President; we get
that President’s nominations to the
various Federal courts.
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This President is very sincere and
has approached it probably less politi-
cally than Presidents, Republican and
Democrat, whom I have seen in the
past. He deserves support. He deserves
to be treated fairly. His nominees de-
serve to be treated fairly. Above all,
Miguel Estrada should be treated fair-
ly. If the ‘‘filibustero’ occurs, I guar-
antee he is not being treated fairly.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, this is
an important debate. I acknowledge
my colleague, friend, and chairman of
the Senate Judiciary Committee, Sen-
ator HATCH, who has argued very vigor-
ously day after day in support of the
Miguel Estrada nomination.

For those who wonder why the Sen-
ate would be taking up time to discuss
one man’s nomination to one court,
this debate goes to the heart of a very
basic issue. The issue is the constitu-
tional responsibility of the Senate.
After most of us who serve in the Sen-
ate are long gone and forgotten, some
will harken back to this debate and
make reference to it to determine
whether at this moment in history the
Senate stood up for its constitutional
authority and responsibility.

That constitutional authority and re-
sponsibility is found in article II, sec-
tion 2, of the U.S. Constitution, which
says that the Senate shall have the
power to advise and consent to the
nominees of the President to the courts
of our land. That is an important re-
sponsibility from the very beginning of
this Republic.

There are those in the President’s
party who might like to change the
Constitution when it comes to Presi-
dent Bush’s nominees, to take out the
word ‘‘advise” and basically say ‘‘con-
sent’’—just move on with it. If they
could, we would move from a Senate to
a rubber stamp. That is the choice: The
Constitution or a rubber stamp.

I hope the Senate never reaches the
point where we do not stop to ask im-
portant questions of nominees who are
seeking a lifetime appointment to the
Federal bench—no review by voters, no
review by Congress. The judge is there
for life, and, subject to malfeasance or
the commission of a crime, they will
stay in that position until they die or
quit. That is what is at stake.

Miguel Estrada was nominated by
President Bush to serve on the DC Cir-
cuit Court of Appeals, a lifetime ap-
pointment to the second highest court
of the land. This is an important nomi-
nee, important because we know that
when it comes to the DC Circuit Court
of Appeals, it is the AAA team for the
Supreme Court. The White House has
made it clear that Miguel Estrada may
be in line to move up to the major
leagues. So Miguel Estrada is not just
another judicial nominee.

If we look at him—and I have had a
chance to sit down and talk to him—
what a compelling life story he tells.
Senator HATCH has recounted it, as
others have. His legal credentials are
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impressive, but his views are so suspect
that he has consistently refused to say
publicly what he believes.

I believe the decision of the Bush ad-
ministration to affirmatively act to
put a Hispanic nominee on the Federal
bench is the right thing. A few weeks
ago, President Bush said he was not in
favor of affirmative action. With the
nomination of Miguel Estrada, the
White House is affirmatively acting to
put a Hispanic on the bench. I support
it. I salute it. It is the right thing to
do. I have been honored to appoint a
Hispanic to the district court in Chi-
cago. I think it is important that that
court reflect the diversity of my city,
my State, and our Nation. The same
thing is true on this court.

We have the question being raised by
the Senator from Utah as to whether or
not Miguel Estrada, during the course
of his nomination hearing, should be
asked questions about his views on the
Constitution. Excuse me, but if this
Senate decides that we cannot ask a
nominee to the Federal court a ques-
tion as basic as his views on our Con-
stitution, then we have been trans-
formed into a rubber stamp: Take it or
leave it. The President sent the nomi-
nee. Vote for him or else.

A lot has been said of the quote from
Lloyd Cutler, a man who is well re-
spected, about whether or not a nomi-
nee should be asked how he would rule
in a particular case. Lloyd Cutler is
right. If one of the nominees came be-
fore us and we would ask that nominee,
there is a case pending in the DC Cir-
cuit Court of Appeals, tell us how you
would rule on that case if you sat on
the bench, that is just plain wrong. We
cannot do that. But it is not unfair to
ask of a nominee his or her views on
constitutional issues.

It is interesting to me that Senator
HATCH would raise this point because
only a week ago, three circuit court
nominees, nominated by President
Bush, came before the Judiciary Com-
mittee and we spent the better part of
a day or more asking them probing
questions about their views on con-
stitutional issues. To their credit, they
were forthcoming, honest, and candid
in all of their answers. I did not agree
with some of their points of view, but
that is not what this is all about. They
do not have to say what I need to hear.

I have voted over 100 times now for
President Bush’s nominees, many of
whom I disagree with on constitutional
issues and policy issues, but that is not
what it is about. If they strike me as
people who are moderate, honest,
skilled, with good temperament, I am
going to vote to put them on the
bench, even if I do not agree with their
political view. I think that is what the
process should be.

When it comes to Miguel Estrada,
when we asked him the most generic
questions to open up and tell us his
thinking about constitutional legal
issues, he fended us off; he refused.

Justice Antonin Scalia on the U.S.
Supreme Court was picked by Presi-
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dent Bush as one of his favorite Jus-
tices. He likes his conservative bent.
He may like him personally. Whatever
reason, then-candidate Bush said
Antonin Scalia was his kind of Su-
preme Court Justice. Do my colleagues
know what Justice Antonin Scalia said
about questions of judicial candidates
regarding their political views? In the
case of Republican Party of Minnesota
v. White, in an opinion written by Jus-
tice Scalia which overruled restric-
tions against candidates for elective
judicial office from indicating how
they would rule on legal issues while
campaigning, Justice Scalia said:

Even if it were possible to select judges
who do not have preconceived views on legal
issues, it would hardly be desirable to do so.
Proof that a Justice’s mind at the time he
joined the Court was complete tabula rasa in
the area of constitutional adjudication
would be evidence of lack of qualification,
not lack of bias. And since avoiding judicial
preconceptions on legal issues is neither pos-
sible nor desirable, pretending otherwise by
attempting to preserve the appearance of
that type of impartiality can hardly be a
compelling state interest, either.

Did you note the words of Justice
Antonin Scalia, the favorite of Presi-
dent Bush and many of my Republican
colleagues on the floor?

Proof that a Justice’s mind at the time he
joined the Court was a complete tabula rasa
in the area of constitutional adjudication
would be evidence of lack of qualification,
not lack of bias.

Going back to Latin courses I took
too many years ago to recount in this
speech, tabula rasa is a blank slate.
What the Justice has said in this opin-
ion is, when nominees come before you
saying they never thought about a cer-
tain issue, never reflected on a con-
stitutional position, don’t have an
opinion to share with you, that’s not
evidence of lack of bias, that’s evidence
of lack of qualification. And that is
what this debate is all about.

There is no doubt in my mind Miguel
Estrada has his own point of view, un-
derstands constitutional issues, and
would express it. But he has been care-
fully coached and managed by the De-
partment of Justice and the White
House to come before the Senate Judi-
ciary Committee and, frankly, deny
any opinion on any constitutional
issue.

My colleague, Senator SCHUMER,
asked him to just point out a Supreme
Court case he disagreed with.

No, he said, if I didn’t hear the argu-
ments and I didn’t read the briefs, I am
not going to do it.

We asked him not only in the hear-
ings but in written questions I sent to
him afterwards, what is your view on
Roe v. Wade, the landmark decision re-
lated to abortion in America.

Again he said, Well, since I didn’t
hear the arguments and I wasn’t there,
I am just not going to say what I un-
derstand when it comes to Roe v. Wade.

What a sharp contrast to John
Ashcroft, the new Attorney General
under President Bush who, when asked
the same question in his confirmation

S2139

hearing, said he would view that as es-
tablished law and, unless it were over-
turned by the Supreme Court, would
enforce it. Miguel Estrada would not
even go that far.

I asked him as well to give the name
of a judge, living or dead, whom you
would emulate on the bench—a wide
open, softball question. He could have
picked the most conservative judge in
history and the most liberal judge and
said both of them brought the fol-
lowing qualities to the court and I hope
to follow those qualities. He had been
so carefully prepared, so cautioned by
the Department of Justice, he wouldn’t
even go that far to suggest there was a
Supreme Court Justice or a living
judge, or one who has passed away, he
would seek to emulate.

So what does that mean? Here is a
man who will not tell us the most basic
information about his views on the
Constitution, on judicial philosophy,
general questions you would ask of any
nominee. And the Republican majority
comes and tells us approve him any-
way. Give him that lifetime appoint-
ment.

Roll the dice. Gamble he is going to
be the right person. The Republican
majority says to the Senate: Be a
rubberstamp. Don’t ask these ques-
tions. Now you are getting into ‘‘ad-
vice.” That is what the Constitution
says, ‘‘advice and consent.”

Let me point out some things that
ought to be part of the record. I am
proud to have named a Puerto Rican
judge to the district court in Chicago.
During President Clinton’s tenure, 10
of his more than 30 Hispanic nominees
were delayed or blocked from receiving
hearings or votes by the Republican
Senate Judiciary Committee, chaired
by the Senator from Utah; 10 out of 30
Hispanic nominees.

Mr. REID. Will the Senator yield for
a question?

Mr. DURBIN. I am happy to yield.

Mr. REID. The Senator recalls, I am
confident, that one of the nominees,
one of the 20 who made it through, a
man named Paez from California, wait-
ed 4 years before he was able to get
confirmed by the Senate?

Mr. DURBIN. Four years. And there
was never any question raised about
his qualifications or answers to ques-
tions.

Mr. REID. In fact, the Senator will
recall he was a judge and had been for
many years and had voluminous judi-
cial opinions people could look at.

Mr. DURBIN. Absolutely. I might say
to the Senator from Nevada, the Sen-
ator from Utah, in a speech to the Utah
Federalist Society, said when you have
a nominee like Miguel Estrada with no
published opinions, then you have to
really ask questions. Get to the bottom
of his jurisprudential views, in the
words of the Senator from Utah. In the
case of Judge Paez, there was not only
ample record about how he ruled, he
answered the questions. Miguel
Estrada has ducked the questions time
and time again and believes if he can
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hold us back long enough he will get a
lifetime appointment to the Federal
bench. That would be a dereliction of
duty on the part of the Senate and that
is why we are spending this time on
this nominee. An important constitu-
tional principle is at stake here, a prin-
ciple of whether or not the Senate will
have the right and the authority to ask
the questions, to make a reasoned
judgment before we give our advice and
consent to a President’s judicial nomi-
nees.

Mr. REID. Will the Senator yield for
one more question?

Mr. DURBIN. I am happy to yield.

Mr. REID. I am not sure the Senator
is aware from Congressional News, this
publication that quotes what we say in
the press every day—the distinguished
chairman of the Judiciary Committee
appeared on MSNBC Hardball last
evening. Among other things, are you
aware he said, talking about the Demo-
crats in the Senate:

What they are really worried about is
Estrada is so qualified and so good and he’s
Hispanic, that he’s on the fast track to the
Supreme Court. They think they don’t want
a Hispanic Republican, let alone a conserv-
ative, on the Supreme Court of the United
States of America, and that’s what this is all
about.

What is the Senator’s comment in
that regard?

Mr. DURBIN. I can tell the Senator,
as I said earlier, I was happy to appoint
a Hispanic to the Federal District
Court in Chicago. I hope sooner rather
than later there will be a Hispanic on
the United States Supreme Court. If
you look at this nominee, Miguel
Estrada, it is really instructive to me
that the Hispanic Caucus of Congress
has come out in opposition to his nomi-
nation. Some have dismissed that and
said there are three Republican His-
panics in the House who favor his nom-
ination. I am going to make that part
of the RECORD. I ask unanimous con-
sent if I might have a list of letters in
opposition and concern to the nomina-
tion of Miguel Estrada be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

LETTERS OF OPPOSITION TO AND CONCERN
ABOUT THE NOMINATION OF MIGUEL
ESTRADA TO THE D.C. CIRCUIT COURT OF AP-
PEALS

CONGRESSIONAL GROUPS

Congressional Hispanic Caucus,
sional Black Caucus.

HISPANIC GROUPS

Mexican American Legal Defense and Edu-
cational Fund and Southwest Voter, Reg-
istration and Education Project, Letter of
Opposition, January 29, 2002.

Mexican American Legal Defense and Edu-
cational Fund, National Association of
Latino Elected & Appointed Officials, Na-
tional Council of La Raza, National Puerto
Rican Coalition, Puerto Rican Legal Defense
& Education Fund, Washington, DC, Letter
of Concern, May 1, 2002.

California La Raza Lawyers & Mexican
American Legal Defense and Educational
Fund, Letter of Concern, September 24, 2002.

Southwest Voter Registration Education
Project, Letter of Concern, September 24,
2002.

Congres-
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Puerto Rican Legal Defense and Education
Fund, Re-issue of Position Statement in Op-
position, January 27, 2003; Position State-
ment in Opposition, September 17, 2002; Let-
ter of Concern, June 11, 2001.

52 Latino Labor Leaders including the fol-
lowing: Linda Chavez Thompson, AFL-CIO,
Washington, DC; Milton Rosado, President,
LCLAA, Trenton, NJ; Eliseo Medina, Execu-
tive V.P., SEIU, Los Angeles, CA; Miguel
Contreras, Exec. Sec. Treas., LA County
AFL-CIO, Los Angeles, CA; Dennis Rivera,
President, SEIU, 1199NY, New York, NY;
Christina Vazquez, International VP,
UNITE, Los Angeles, CA; Arturo S. Rodrijez,
President, United Farm Workers, Keene, CA;
Maria Elena Durazo, President, Local 11,
HERE, Los Angeles, CA; Mike Garcia, Presi-
dent, SEIU Local 1877, Los Angeles, CA;
Oscar Sanchez, Exec. Dir. LCLAA, Wash-
ington, DC; Debra Renteria-Styers, UAW,
Macomb, MI; Maria Armesto, AFT, Wash-
ington, DC; Dionisio Gonzalez, USWA, Los
Angeles, CA; Tony Padilla, TCU, Rockville,
MD; Celestino Torres, USWA, Hayden, AZ;
Guillermo Zeleya, IUPAT, Washington, DC;
Al Ybarra, Exec. Sec-Treasurer, AFL-CIO,
Orange County, CA; Ray Arguello, UAW, De-
troit, MI; Patricia Campos, Pres., DC Metro
LCLAA, Washington, DC; Rocio Saenz, Presi-
dent, SEIU Local 615, Boston, MA; Rose Ran-
gel, SEIU, South Pasadena, CA; Salvador
Aguilar, USWA, Griffith, IN; Jose A. Caez,
IBEW, Farmington, CT; Elsa Lopez, AFT,
Miami, FL; Lorenzo Rivera, UAW, Oxford,
MI; Heriberto (Ed) Vargas, UNITE, New
York, NY; Henry Gonzalez, UAW, South
Gate, CA; Gerardo Becerra, ILA, Miami, FL;
Jorge Rodriguez, SEIU, Los Angeles, CA;
E.J. Himenez, USWA, Corpus Christi, TX;
Hector Figueroa, Secretary Treasurer, SEIU
Local 32BJ, New York, NY; Roberto Jordan,
UNITE 62-32, New York, NY; Gary R. Allen,
IAM, Albuquerque, NM; Joe Calvo, UAW,
Lombard, IL; Susie Luna Saldana, AFT, Cor-
pus Christi, TX; Johnny Rodriquez, UFCW,
Dallas, TX; Baldemar Velasquez, FL.OC, To-
ledo, OH; Henry (Hank) Lacayo, UAW,
Newbury Park, CA; Lawrence Martinez,
GCIU, Washington, DC; Jimmy Matta, Kent
Co. WA LCLAA, Seattle, WA; A Polinar
Quiroz, USWA, Chicago, IL; Walter Hinojosa,
Texas AFL-CIO, Austin, TX; Maria
Portalatin, AFT, New York, NY; Manuel
Armenta, USWA, AZ; Santos Crespo, Jr.,
AFSCME, Brooklyn, NY; Angela Mejia,
CWA, Channelview, TX; Jose Rodriquez,
IAM, Ontario, CA; Armando Vergara, UBC,
South Pasadena, CA; Jack Otero, CTC, TCU,
Washington, DC, Rudy Mendoza, CWA, Santa
Barbara, CA; Tania Rosario, Kent Co. WA
LCLAA, Seattle, WA; and Chuck Rocha,
USWA, Pittsburgh, PA.

National Council of La Raza (NCLR), Let-
ter of Concern, September 24, 2002.

National Association of Latino Elected and
Appointed Officials (NALEO), Letter of Con-
cern, September 25, 2002.

Puerto Rican Bar Association of Illinois,
Letter of Opposition.

LABOR

AFL-CIO, Letter of Opposition, January 29,
2003; Letter of Concern, September 26, 2002.

UAW, International Union, United Auto-
mobile, Aerospace & Agricultural Implement
Workers of America, Letter of Opposition,
February 3, 2003.

CIVIL RIGHTS ORGANIZATIONS

Leadership Conference on Civil Rights,
Letter of Opposition, January 29, 2003.

Alliance for Justice; Letter of Opposition,
January 24, 2003.

Leadership Conference on Civil Rights, Al-
liance for Justice, Letter of Concern, Sep-
tember 26, 2002:

Signed by: Leadership Conference on Civil
Rights; National Association for the Ad-
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vancement of Colored People; National Orga-
nization for Women; National Black Wom-
en’s Health Project; Mexican American
Legal Defense and Educational Fund; Law-
yers’ Committee for Civil Rights Under Law;
Alliance for Justice; People for the Amer-
ican Way; National Council of Jewish
Women; National Family Planning and Re-
productive Health Association; and Feminist
Majority.

Sierra Club, Letter of Opposition, January
31, 2003.

Friends of the Earth, Letter of Opposition,
February 3, 2003.

National Association for the Advancement
of Colored People (NAACP), Letter of Oppo-
sition, October 24, 2002.

People for the American Way, Letter of
Opposition, January 29, 2003, Letter of con-
cern, September 25, 2002.

National Women’s Law Center, Letter of
Opposition, January 29, 2003.

National Partnership for Women and Fam-
ilies, Statement of Opposition, January 30,
2003.

American Association of  University
Women, Letter of Opposition, January 23,
2003.

Planned Parenthood Federation of Amer-
ica, Inc., Statement of Opposition, January,
2003.

NARAL Pro-Choice America, Letter of Op-
position, January 29, 2003.

National Organization for Women, Letter
of Opposition, January 29, 2003.

National Family Planning and Reproduc-
tive Health Association, Letter of Concern,
January 31, 2003.

National Council of Jewish Women, Letter
of Opposition, February 3, 2003.

Others Opposed to Confirmation, State-
ment, January 31, 2003: ADA Watch/National
Coalition for Disability Rights; Americans
for Democratic Action; Earthjustice; Femi-
nist Majority; Moveon.org.; NAACP Legal
Defense and Educational Fund, Inc.; Na-
tional Fair Housing Alliance; and Working
Assets.

Consumer Federation of America, Letter of
Concern, September 25, 2002.

LAW PROFESSORS

Society of American Law Teachers, Letter
of Concern, October 9, 2002.

Rodriquez, Marc, Princeton University,
Princeton, NJ.

CITIZENS

University of Virginia Law Democrats;
Urging no vote until production of docu-
ments, February 3, 2003.

Mark and Debra Loevy-Reys, Shrewsbury,
VT.

Harry Callahan, Ft. Lauderdale, FL.

Eugene Hernandez, San Fernando, CA.

Paul Moreno, Mission Viejo, CA.

Hall, George, Manhattan Beach, CA.

Lizbeth Stevens, Los Angeles, CA.

Christopher Chase, Lansing, MI.

Mr. DURBIN. The list of organiza-
tions that oppose Miguel Estrada is ex-
tremely long. It goes on for pages. Con-
gressional Hispanic Caucus and Black
Caucus—but listen to these. The Mexi-
can-American Legal Defense and Edu-
cation Fund—this is the premier His-
panic civil rights organization in
America—opposes the nomination of
Miguel Estrada. Frankly, I hope we do
have a nominee of Hispanic origin who
is on the Supreme Court as quickly as
possible, as soon as there is a vacancy
and a qualified candidate. But I hope
Members will take pause to realize
that just having a Hispanic surname is
not enough. We need to bring a person
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to the highest court of the land who
really understands that responsibility
and is not so cagey and careful when it
comes to explaining his point of view.
That has been the case with Miguel
Estrada.

He is, in fact, a stealth candidate.
It’s an effort by the Bush White House
to put in a secret judiciary, judicial
nominees who do not share their point
of view with the public so you, frankly,
have to gamble, when they come to the
bench, that they will be moderate and
reasonable in their judicial views. That
is not the case with Miguel Estrada.

Let me make note, too, of the Fed-
eralist Society, to which Mr. Estrada
belongs. He appears to be following the
advice of DC Circuit Judge Lawrence
Silberman, who recently told the Fed-
eralist Society that he provided key
advice to Antonin Scalia in 1986 that
led to his smooth confirmation. Law-
rence Silberman told the great Fed-
eralist Society that he said to Antonin
Scalia: Don’t answer any questions
about judicial philosophy or views.

It goes back to the Clarence Thomas
model. When Clarence Thomas, like
Miguel Estrada, told the Senate Judici-
ary Committee at the time that he had
no opinion on the issue of abortion—
that is a red flag. There have been judi-
cial nominees from the Bush White
House who disagree with my position
on this important issue, but they have
been honest enough to say that, re-
gardless of my personal and private
points of view, when it comes to my re-
sponsibility as a judge, I will follow
Roe v. Wade until it is overruled by the
Supreme Court. As John Ashcroft, an-
other person who opposes Roe v. Wade,
has said, it is the established law of the
land until overturned. Why couldn’t
Miguel Estrada, who has been a Su-
preme Court clerk, go that far—to ac-
knowledge that point of law, that stare
decisis and precedent would guide him
on an issue as important as Roe v.
Wade?

His refusal to do that has caused
alarm on this side of the aisle, among
the majority of the Members.

Let me speak to you about some of
the other issues that have been raised
by some of my Republican colleagues
during the course of this debate. We
have heard from a Republican Senator
in the Dallas Morning News that if we
deny Mr. Estrada the position on the
DC Circuit, it would be to shut the
door on the American dream of His-
panics everywhere.

The reality is that until last week,
Mr. Estrada was the only Latino nomi-
nated by President Bush to any of the
42 vacancies that have existed on the
courts of appeal. In contrast, President
Clinton nominated 11 Latinos to our
appellate courts, and he also nomi-
nated 21 to district courts. Republicans
blocked several of these, including
Enrique Moreno, Jorge Rangel, and
Christine Arguello.

Let me also note this argument
about Estrada which Senator TRENT
LOTT said to the Associated Press last
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yvear, that they—the Democrats—don’t
want Miguel Estrada because he is His-
panic. The reality is that 8 of 10 His-
panic appellate court judges were ap-
pointed by President Clinton. Three
other nominees of President Clinton to
the courts would apply, as well as oth-
ers for the district courts.

Mr. Estrada, in his background, has
never in his legal career provided any
pro bono legal expertise to the Latino
community. He has never joined, sup-
ported, volunteered for, or participated
in events of any organization dedicated
to serving and advancing the Latino
community. He has never made any ef-
fort to open the doors of opportunity to
Latino law students or junior lawyers.

Let me refer to another comment
made by some of the Republicans in
the Chamber. Senator RICK SANTORUM
said this on Fox News on April 10 of
last year:

They don’t want any examples out there
for America to see of somebody who is con-
servative and also minority. . . . [I]f you are
a conservative, we don’t like it. But if you
are a minority and a conservative, we hate
you.

Under Senator LEAHY, then chairman
of the Judiciary Committee, the com-
mittee approved the following Bush
nominees: Phillip Martinez, Jose Mar-
tinez, Alia Ludlum, Randy Crane, and
Judge Jose Linares.

Time and again, when Republicans
controlled the Senate, the Judiciary
Committee has approved these judges
who are conservatives and minorities.

The point made by our colleague,
Senator SANTORUM, just does not wash.

Let me note some of the other state-
ments that have been made.

They argue that requesting Mr.
Estrada to produce his writings is un-
precedented.

Here is a man who has not been a
judge but is in the Solicitor General’s
Office who had a bounty of legal
writings, and we are asking that he
present them so we can have an insight
into his thinking—not unlike a judicial
nominee who has served as a judge and
we read his opinions to try to under-
stand where this judge is coming from.
It is not unusual, frankly, in the Judi-
ciary Committee to point out that a
judge has been overruled a certain
number of times to know whether or
not they have clear thinking and
whether or not they understand the
law. But when it comes to Miguel
Estrada, the Bush White House under
Republicans refused to give us the doc-
umentation so we can see into the
mind of Miguel Estrada who has care-
fully avoided answering direct ques-
tions on judicial philosophy.

The Department of Justice provided
memos by attorneys during the nomi-
nations of William Bradford Reynolds,
nominated to be Associate Attorney
General; Robert Bork, nominated to be
a Supreme Court Justice; Benjamin
Civiletti, nominated to be Attorney
General; Stephen Trott, nominated to
the Court of Appeals for the Ninth Cir-
cuit; and even Judge William
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Rehnquist when he was nominated to
be Chief Justice of the Supreme Court.

So asking for this documentation is
certainly not unprecedented. In fact,
there is ample precedent. When we look
at the Estrada nomination, we see a
clear effort to stonewall. Mr. Estrada
has refused to say whether he would
strictly interpret the U.S. Constitu-
tion.

Listen carefully to what I say here.
There is not a single Clinton nominee
who would have made it past this ques-
tion before the Republican Senate Ju-
diciary Committee. They were each
asked point blank that question. If
they did not answer in a fashion ac-
ceptable to the Judiciary Committee,
it was over, their nomination was fin-
ished.

Miguel Estrada comes before us and
refuses to even answer the question. I
think I know what his answer would
be. But why is he so afraid to share his
judicial philosophy with us? Is it so
radical, so unusual, is it so out of the
ordinary that he is afraid people across
America will be worried about putting
him on the second highest court in the
land for a lifetime appointment? That
is the only conclusion I can draw from
that.

When it came to Mr. Estrada, he re-
fused to discuss the judicial or legal
philosophy of any current Supreme
Court Justice.

When I asked nominees for district
court judgeships in my State to give
me an insight into their thinking
about Supreme Court Justices—which
you think is good or somebody you dis-
agree with—I got really interesting an-
swers from Democrat and Republican
nominees. Sometimes I am surprised
by the things they pick out. It gives
you an insight into what they are look-
ing for and perhaps the role model on
whom they might model their own ju-
dicial career.

When it comes to Estrada, a man on
the fast track to the Supreme Court,
he wouldn’t discuss the judicial or
legal philosophy of any current Su-
preme Court Justice. When we asked
him to name any Supreme Court deci-
sion in history with which he dis-
agreed—as I reflect on this question,
this is not about a particular case. This
is about a case that was decided 20 or
30 or 40 years ago. In this case, we have
a situation where Miguel Estrada re-
fused to answer the question.

So what we have before us, unfortu-
nately, is a situation where we have a
candidate who has not brought before
us the kind of background, the kind of
answers to questions which can give us
solace that we are appointing to the
second highest court in the land a man
who has the qualifications and the
temperament and the skill to handle
the job.

Our colleagues have emphasized that
Mr. Estrada received a well-qualified
rating from the American Bar Associa-
tion. The ABA committee rating of Mr.
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Estrada, as for all nominees, is advi-
sory and not binding. But it is inter-
esting to look at that rating and what
it has meant in the past.

Last fall, a number of Republicans
complained that a Bush nominee with
a well-qualified rating from the ABA
received votes against their confirma-
tion, but there was no acknowledgment
that many of these same Republicans
had voted against Clinton nominees
who received well-qualified ratings.

While the Republicans were in con-
trol of the Senate, and when the Judi-
ciary Committee was chaired by Sen-
ator HATCH, the following nominees re-
ceived well-qualified ratings, and many
Republicans voted against them:

Judge Merrick Garland, the last
judge confirmed to the DC Circuit;
Judge Gerald Lynch, of the Southern
District of New York; Judge Rosemary
Barkett—who is, incidentally, a
Latina—who was found well-qualified
for the Ninth Circuit was voted against
by the Republicans; Judge William
Fletcher of the Ninth Circuit; Judge
Ray Fisher of the Ninth Circuit;
Marcia Berzon of the Ninth Circuit;
Sonia Sotomayor, another Latino, a
nominee found well-qualified by the
ABA and voted against in the Second
Circuit by Republicans; Judge Mar-
garet McKowen, of the Ninth Circuit;
Richard Paez, to whom the Senator
from Nevada just made reference, an-
other Latino, to the Ninth Circuit, and
was held up for 4 years, was found well-
qualified, not voted for by Republicans;
Judge Margaret Morrow, of California,
voted well-qualified.

Incidentally, the line of inquiry on
Margaret Morrow I thought was the
most intrusive I have ever heard.
Under the Republican-controlled Sen-
ate Judiciary Committee, Margaret
Morrow, with the most amazing legal
credentials and who answered every
question, finally in her frustration,
when the Republican majority on the
Senate Judiciary Committee said to
her: We want you to tell us how you
voted throughout your life on propo-
sitions on the California ballot. Did
you vote yes or no, and why?—we are
asking Miguel Estrada what his posi-
tion is on Roe v. Wade, and the Repub-
lican majority on the floor here is say-
ing: You are going too far.

When it came to Clinton nominees
such as Margaret Morrow, they wanted
her to violate the secrecy and sanctity
of her vote in the polling place and ex-
plain how she voted on a proposition
before the California electorate. That
shows you how far they were going to
go—way too far in the extreme to stop
the well-qualified nominee.

All we are asking of Miguel Estrada
is the basics: What is your position on
basic constitutional issues? When it
comes to Supreme Court decisions, dis-
cuss one of them you might have dis-
agreed with in the last 40 years, or in
the history of the Supreme Court.

Mr. HATCH. Will the Senator yield
for a question?

Mr. DURBIN. In one moment.
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Asking him: Give us the name of one
Supreme Court Justice, living or dead,
whom you would emulate as a member
of the bar or as a member of the bench.
He refuses to answer any of those ques-
tions.

I will yield to the Senator from Utah.

Mr. HATCH. Does the Senator re-
member—you may or may not have
been there at the time—he was asked
about Roe v. Wade, and he said it was
settled law and that he would apply it?
Does the Senator remember that?

Mr. DURBIN. I am happy to read ex-
actly what he said when I asked the
question because I sent it to him in the
written questions that came.

Mr. HATCH. That is what it said in
the transcript.

Mr. DURBIN. If the Senator will bear
with me.

Mr. HATCH. It is on page 128 of the
transcript. Specifically asked, he said
it is settled law and he would apply it.
I do not know what more he could say.

Mr. DURBIN. I am looking for it.

Mr. HATCH. I certainly do not know
what more he should have said. If you
go to page 128——

Mr. DURBIN. This isn’t what I am re-
ferring to. These are written questions
which were sent to him. I just read his
answer. It was curious to me, I say to
the Senator from Utah, when he was
given an opportunity to say just that,
he did not. He did not.

Mr. HATCH. Well, he did. In his oral
questions he was asked about Roe v.
Wade, and he said it was settled law, he
would apply it. Maybe he did not say
exactly what you wanted him to at the
time, but that is what he did say.

Mr. DURBIN. Let me read my ques-
tion:

You and I met privately before your hear-
mng—

I addressed this to Miguel Estrada—
and I asked you for your views on Roe v.
Wade. You indicated you considered the an-
swer to that question to be a private matter,
but your answer suggested you do have an
opinion. Do you have an opinion on the mer-
its of Roe v. Wade? If so, have you read the
briefs and transcripts of the oral argument?

This is Miguel Estrada’s response:

I stated during our meeting, like many
Americans, I have personal views on the sub-
ject of abortion, which views I consider a pri-
vate matter that I was unprepared to share
or discuss with you. I also stated I do not
harbor any personal views of any kind that if
I were a judge would preclude me from apply-
ing controlling Supreme Court law in the
area of abortion. I did not state that I have
private views on whether Roe v. Wade was
correctly decided. As I stated during my
hearing, it would not be appropriate for me
to express such a view without doing the in-
tensive work that a judge hearing that case
would have to undertake, not only reading
briefs and hearing the arguments of counsel
but also independently investigating the rel-
evant constitutional text, case law, and his-
tory.

Had he answered exactly as the Sen-
ator from Utah had said—it is control-
ling law, and that is what I will apply,
or this is my view on the general issue
of privacy—I think it would have
opened our eyes to an insight into what
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he was thinking. But again, he was
careful to avoid——

Mr. HATCH. Will the Senator yield
again?

Mr. DURBIN. I am happy to yield.

Mr. HATCH. Senator FEINSTEIN asked
him about Roe v. Wade. He basically
said that he should not discuss his
views on it, but he said, on page 128:

I have had no particular reason to go back
and look at whether it was right or wrong as
a matter of law as I would if I were a judge
that was hearing the case for the first time.
It is there. It is the law as it is subsequently
refined by the Casey case. And I will follow
it.

And Senator FEINSTEIN said:

So you believe it is settled law?

Mr. Estrada said:

I believe so.

So maybe he did not answer exactly
the way you wanted him to in the writ-
ten questions, but in the oral testi-
mony he made it very clear that he
would follow the law and that he be-
lieves it is settled law. I do not know
what more he should have said.

Mr. DURBIN. I say to my colleague
from Utah, I thank him for the ques-
tion. And I just say that I cannot quite
understand how we could get so many
different versions of answers from this
nominee. That is troubling to me. It
concerns me. And I think it raises the
question of whether or not he was
coached in terms of avoiding or trying
to avoid expressing his personal point
of view.

I see other colleagues in the Chamber
seeking recognition at this time. I have
spoken earlier, and I will just say, be-
fore closing, I hope that those fol-
lowing this debate will understand the
historic nature of the debate. What is
at stake here is the question of the
constitutional authority and responsi-
bility of the Senate when it comes to
the advice and consent given on judi-
cial nominees.

We believe, on this side of the aisle—
at least many of us do—that Miguel
Estrada should be more forthcoming,
should give us his writings so we can
understand what is in his mind and
what he would bring to this bench so
we would have better answers to the
basic questions we should ask every
nominee from every President. To do
otherwise is to relegate us to a minor-
ity status in terms of our major re-
sponsibility under the Constitution.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, it is my un-
derstanding the Senator from Mis-
sissippi wishes to speak now. He told
me earlier that he wishes to speak for
10 or 15 minutes. That would take us
past 12:30. I ask unanimous consent
that the distinguished Senator from
Mississippi be recognized for up to 15
minutes, and following that the Senate
recess for its normal Tuesday recess.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Mississippi.

Mr. LOTT. Mr. President, I thank the
Senator from Nevada for making that
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request. I believe I can make my re-
marks in that time.

Mr. President, I take this occasion to
speak on behalf of this nominee. I
think he certainly deserves to be con-
firmed by the Senate, in a normal vote
which would require a majority of the
Senators, and that this matter not be
subject to a protracted debate, which
could, in fact, turn it into a filibuster.

I wish to speak first in support of
this specific nominee, but then also as
one who has viewed the judicial nomi-
nations and the debate that has taken
place over the past 7 years.

There has been a lot of interesting
discussion. It is amazing that when the
majority changes, the debate seems to
shift sides, both ways. Some of the ar-
guments we are hearing now we were
criticized for making in the past. But I
do not want to get into statistics or
what may have happened with this
judge or that judge.

At the beginning, I want to talk
about this nominee, this outstanding
man who has lived the American dream
in an incredible way. I am pleased and
honored to be able to come to the floor
and express my support for Miguel
Estrada to be a U.S. circuit judge for
the District of Columbia Circuit Court
of Appeals.

I think he is highly qualified to be a
Federal judge. Beyond that, however,
his American success story exemplifies
what the American dream is really all
about. It is about hard-working immi-
grants who moved to the United States
and searched for a better life. It is peo-
ple, such as Mr. Estrada, who have
made our country stronger by contrib-
uting to our society with their strong
work ethic and desire to achieve. Oth-
ers have made those points, but I want
to be on record talking about them my-
self.

First, Miguel Estrada was born and
raised in Honduras, and immigrated to
the United States at age 17, speaking
little English at the time. He quickly
learned English, however, and excelled
in academics, graduating with a bach-
elor’s degree magna cum laude and Phi
Beta Kappa from Columbia College.
Then he went on to earn his J.D. degree
magna cum laude from Harvard Law
School. T might add, he was editor of
the Harvard Law Review, a high honor
and great achievement.

He had valuable opportunities to
learn the intricacies of the Federal ap-
peals court system by clerking for a
Second Circuit court of appeals judge—
who was a Carter appointee—and serv-
ing as a clerk for U.S. Supreme Court
Justice Anthony Kennedy.

He has built a distinguished record as
an attorney in private practice, as a
Federal prosecutor in New York, and as
an Assistant to the Solicitor General
under both President Clinton and
President George H.W. Bush.

Mr. Estrada has argued 15 cases be-
fore the U.S. Supreme Court, including
a death penalty case in which he rep-
resented a death row inmate pro bono.
The point was made that maybe he had
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not done any pro bono work for His-
panics specifically, but when you do
pro bono work, you do not always
check that kind of background. You do
this work on behalf of a client who
would not be represented if you were
not willing to serve without pay on be-
half of this individual.

It is rare to see an attorney or judge
with such an outstanding record even
at the time of retirement. The experi-
ence this young man has had is incred-
ible in terms of his background, his
education, the variety of the experi-
ence he has with the judiciary and with
the application of law—and even before
the Supreme Court, both as a clerk and
also in appearances he has made. So,
clearly in terms of experience and edu-
cation, Miguel Estrada is highly quali-
fied.

I find it very curious and exacer-
bating, quite frankly, that some Mem-
bers of the Senate are questioning
whether or not he is qualified. After
all, he was rated unanimously well-
qualified by the American Bar Associa-
tion, a rating that has been consid-
ered—I believe Senator HATCH and oth-
ers have described it as the ‘‘gold
standard’” for the Democrats as to
whether or not a man or woman should
be qualified to serve on the Federal ju-
diciary. So certainly to get a unani-
mously well-qualified rating from the
ABA should make a tremendous dif-
ference here as to this nominee.

He does have the support of a lot of
people in the Hispanic community. In
fact, I know Hispanics all across Amer-
ica are asking the question: What is
the problem here?

This is a well-qualified man who is
Hispanic and has the educational back-
ground and experience. Why are they
still opposing him? Is it because he is
brilliant? I suspect maybe that is part
of the problem. Is it because he has a
conservative philosophy of strict con-
struction and interpretation of the
Constitution? Maybe that is part of it,
too. Is it because he is Hispanic? I
don’t understand the basis for the op-
position.

The only thing I heard is that maybe
he hasn’t revealed enough of what he
might do in a hypothetical case or the
argument just being made, or that he
would not name a decision with which
he disagreed. It is a catch-22. If you
begin to speculate or if you begin to
identify a particular case, then you are
attacked because you identified that
particular case.

We have a right and an obligation to
ask any question we want to ask. Judi-
cial nominees have a right to have
their own private views, but they also,
as he has done, have to speak up and
say they will support the law as it ex-
ists. They should state that they will
support the rulings of the Supreme
Court. He has done that.

No, there is something more going
on. It probably has something to do
with the debate that just took place,
with speculation or suspicion as to
what his position privately may be on
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Roe v. Wade. That is partially what is
going on here.

We have argued back and forth over
the years about what should be the
basis for our votes. I talked to my sen-
ior colleague from Mississippi, Senator
COCHRAN, who served on the committee
and is a senior Member of this body,
about what should be the basis of these
votes. Generally speaking, the nominee
is selected by the President of the
United States, who won an election. A
lot of people understand one of the
most important things a President
does is to select the men and women
who will go on our Federal judiciary
and the Supreme Court. They make
that selection. If that man or woman is
qualified by temperament, by edu-
cation, and by experience, and unless
there is some ethical limitation or
something of that nature, generally
speaking you ought to give them the
benefit of the doubt and vote for them.

That is why I stood here in the Sen-
ate and explained why I would vote for
Justice Ruth Bader Ginsburg. I knew I
wouldn’t agree with a lot of her deci-
sions. I didn’t agree with her philos-
ophy. But she didn’t have a conflict of
interest. She didn’t have an ethical
problem. She was qualified. I voted for
her, even though philosophically I had
problems with the nomination. There
were others where that situation ap-
plied, where I wound up voting for
them even though I would not agree
with the decisions that they would
make. That is the way we should do it.

Other times I spoke against nominees
and I voted against them, even though
as the Majority Leader, I had the re-
sponsibility sometimes to call them
up. I remember two very controversial
judges nominated to the Federal bench,
Paez and Berzon from California. Sen-
ator HATCH and I were criticized be-
cause we, in fact, moved them through
the process. They wound up coming be-
fore the Senate and were voted on. I
voted against them both, but I helped
move the process forward. I stated my
problems with them and voted against
them. I wouldn’t dare, however, try to
filibuster them because I had some
concerns about how they would rule in
the Federal judiciary positions for
which they had been nominated.

If a decision is made to prolong de-
bate and turn it into a filibuster and
we wind up having to have votes on a
cloture petition, we will be on the
verge of setting a very dangerous
precedent, one that has not happened,
in fact, in 35 years or so.

I remember a couple of years ago
there was a nominee supported, as a
matter of fact, during the Clinton
years by Senator HATCH, I believe it
was. We started having the movement
toward a filibuster. I think we maybe
even had a cloture vote. I remember
the discussion across the aisle. Both
sides were saying: Wait a minute, do
we want to set this precedent; do we
want to do this? Does the Senate want
to start voting on judges requiring 60
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votes to get a confirmation? The Sen-
ate responsibly, wisely, backed away
from that position.

I urge my colleagues, come to the
floor, state your concerns. If you have
additional questions, I guess there is
still time to get some answers. But we
need to have an up-or-down vote on
this nominee this week. He has been
pending since May 9, 2001, as have some
other very qualified nominees for the
Federal judiciary. How long is enough?
How much time do you need to review
the record and look at the credentials,
the qualifications of a nominee?

It is actually embarrassing, the way
the questions are being raised about
this nominee, that we wouldn’t give
this nominee an overwhelming and per-
haps unanimous confirmation to this
position. Is it a fear that this brilliant,
young Hispanic who has lived and
taken advantage of the American
dream might some day be rec-
ommended for the Supreme Court? Is
that what is going on here? If it is, why
don’t we at least wait and worry about
that when he gets nominated to the
Supreme Court.

He is qualified. He will be an out-
standing Federal judge. I urge my col-
leagues to stop using very weak argu-
ments about how maybe he didn’t an-
swer detailed questions about what his
rulings might be in a hypothetical
case. That is not usually the basis we
use for voting against a nominee.

I thank Senator HATCH for the job he
has done on the committee. I am glad
this process is beginning to break loose
now for men and women, minorities,
who have been pending for close to 2
years and who deserve to be considered
by the Senate. I wholeheartedly en-
dorse this nominee and look forward to
seeing the leadership he will provide on
this particular circuit court of appeals.

I yield the floor.

————
RECESS

The PRESIDING OFFICER (Mr. SES-
SIONS). Under the previous order, the
hour of 12:30 having arrived, the Senate
will stand in recess until 2:15 p.m.

Thereupon, at 12:37 p.m., the Senate
recessed until 2:15 p.m., and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH).

NOMINATION OF MIGUEL A.
ESTRADA, OF VIRGINIA, TO BE
UNITED STATES CIRCUIT JUDGE
FOR THE DISTRICT OF COLUM-
BIA CIRCUIT—Resumed

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. CORNYN. Mr. President, I have
listened with great interest, and even
great concern, to the debate that has
taken place in this Chamber on the
issue of Miguel Hstrada’s nomination
to serve on the DC Circuit Court of Ap-
peals, and I feel impelled to stand and
explain the reasons why I think not
only Miguel Estrada deserves con-
firmation by this body—indeed, he de-
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serves a vote—but why I think the ju-
dicial confirmation process is broken
and has fallen into a state beneath the
dignity of this institution and this
body.

Indeed, I think if you could charac-
terize what has been going on with re-
gard to this confirmation process, you
could talk about ‘‘delay”’—the fact
that Miguel Estrada’s name had been
sent up for consideration by the Senate
some 18 months ago, on May 9, 2001.

Second, I would choose the word ‘‘de-
feat’ in talking about this nomination.
It is clear the overarching objective of
those who choose to oppose this nomi-
nation are those who wish to defeat
President Bush on any and every front
they can find, where they don’t believe
they will have to pay a political price.

You could also talk about ‘‘deny’—
denying an opportunity for immigrants
like Miguel Estrada, someone who is
living the American dream, to serve in
a position of public trust.

Finally, I will use the word ‘‘dis-
pirit.”” Clearly, there is an attempt to
dispirit those who would offer them-
selves for public service, to make it so
burdensome and so distasteful that
they will choose not to offer them-
selves for public service.

So I believe much of this debate en-
compasses these four concepts: Delay,
defeat, deny, and dispirit.

Now, how have opponents to Miguel
Estrada’s confirmation chosen to ap-
proach their opposition? First, I be-
lieve they have used scare tactics. The
Senator from Massachusetts said the
other day:

When this or any other administration
nominates judges who would weaken the
core values of our country and roll back the
basic rights that make our country a gen-
uine democracy, the Senate should reject
them.

And then we heard from the Senator
from Vermont:

We see an emboldened executive branch
wielding its rising influence over both
Houses of Congress and ever more deter-
mined to pack the Federal courts with activ-
ist allies, to turn the independent judiciary
into a political judiciary.

Mr. President, if either one of those
statements were true, if I believed
those accusations were supported by
the evidence, I would not support this
nomination, nor would, I believe, any
Senator, Republican or Democrat, sup-
port this nomination. But I believe
more than anything else that sort of
rhetoric, unsubstantiated in fact, is
proof positive this confirmation proc-
ess is broken. And I say enough is
enough.

Opponents of Miguel Estrada’s con-
firmation claim he has an inadequate
record. They claim he has little rel-
evant practical experience. They claim
because he would not engage with them
in a debating tactic, asking him wheth-
er there is any Supreme Court decision
with which he disagreed, and finally,
they claim that he has not clearly stat-
ed his judicial philosophy.

In my remarks over these next few
minutes, I hope to address each one of
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those objections and show they are
merely pretext for what is really going
on here.

The American people know what is
going on here, though, regardless of
what Members may claim. They realize
the judicial confirmation process in
the Senate has become a game of polit-
ical football, where the participants
think they are going to score points
against their opponent—Republicans
against Democrats, Democrats against
Republicans. But while the people who
engage in this game of political foot-
ball may believe they are scoring
points, it is the American people who
lose.

Again, I want to associate myself
with the thoughtful remarks made the
other day by the senior Senator from
Pennsylvania who called for an end to
the fingerpointing, the recriminations
and the faultfinding. He called for the
beginning of a new protocol, a new
process that befits the dignity of this
institution, one that would provide a
timely, comprehensive, and efficient
way to evaluate and vote on judicial
nominees, regardless of which party is
in power in the White House.

First of all, I want to address the ob-
jection that has been noted about Mr.
Estrada’s refusal to state a political
position or ideological position on a
whole range of issues that will, in all
likelihood, come before him on the
bench.

Everyone knows judges are not sup-
posed to be politicians, running on the
basis of a party platform, and, worse
yet, everyone knows judges are not
supposed to prejudge cases that may
come before them. Why have a trial?
Why have the adversaries in a court of
law argue about what the facts are or
what the application of the law to
those facts should be if a judge is going
to prejudge that case? That is not jus-
tice; that is the antithesis of justice
and the dispassionate impartiality we
expect from judges.

Every lawyer—and this body is chock
full of lawyers—knows that cases are
decided on the basis of the facts and
the law, not—in a court of law, at
least—on the basis of a political per-
suasion or an ideological position. Of
course, Mr. Estrada is well within his
rights to say, I am not going to pre-
judge a case because I do not know ex-
actly how the facts may come before
me; I do not know how the jury may
decide the facts, and therefore I cannot
tell you how the law may apply to that
particular set of facts on a case-by-case
basis.

Under our system of government,
judges hold a very different job from
that held by a member of the legisla-
ture or even the President, a member
of the executive branch. Judges, if they
are going to be true to their oath, if
they are going to interpret the law, not
make law, are bound by what this body
says the law should be when we pass a
bill or the President signs a bill into
law, by the Constitution, and by prece-
dents; that is, earlier decisions made
by high court.
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Any judge who presumes to take on
the role of a lawmaker is, I submit, a
lawbreaker. A judge should not be a
politician campaigning for confirma-
tion, and I applaud Mr. Estrada for re-
fusing to submit himself to that sort of
process and refusing to prejudge cases
or to act like a politician campaigning
for confirmation.

During the Judiciary Committee
hearing and during the executive ses-
sions in which I participated as a mem-
ber of the executive committee, Mr.
Estrada was asked: Do you disagree
with any previous decision of the U.S.
Supreme Court? I am afraid that dem-
onstrates again what the judicial con-
firmation process has degenerated into.
It should not be trivialized, and it
should not be reduced to a law school
classroom where narrow and provoca-
tive points of law are debated.

Does anyone really doubt that if any
nominee disagreed with a Senator’s
view on policy issues, no matter how
wrong under the law, we would see
nothing but further degeneration of the
confirmation process?

I believe that Mr. HEstrada, being a
good lawyer and highly qualified to
serve on the DC Court of Appeals, is
following the dictum of a Supreme
Court Justice who said the Supreme
Court is not final because it is always
right; it is right because it is final. In
other words, the way the Supreme
Court decides a case puts it to rest un-
less, in the legislative area, Congress
comes back and passes a statute that,
in effect, overrules that decision by
changing the law and making it per-
haps clearer what its intent is, or even,
in the rarest of circumstances on a
constitutional point, that the people
choose to amend the Constitution and
say that does not represent what we,
the people, want the Constitution to
reflect or it does not reflect our values.
And there is a process, of course, for
that as well.

One of the most extraordinary argu-
ments I have heard by opponents to
Miguel Estrada’s confirmation is that
he does not have the experience to sit
on the DC Court of Appeals.

I have been honored during my career
to serve as a judge at a trial court
level, at a State supreme court level,
and I have been honored to serve as an
attorney general of my State, the
State of Texas, before I came to the
Congress. I will tell you that Mr.
Miguel Estrada has exactly the kind of
experience that has prepared him bet-
ter than virtually anyone could pos-
sibly be for service on this court.

Of course, we all know his record, a
distinguished academic record. We
know he served in the Solicitor Gen-
eral’s Office during the Clinton admin-
istration and argued 15 cases before the
U.S. Supreme Court. As attorney gen-
eral of Texas, I had the honor of argu-
ing twice before the U.S. Supreme
Court myself, and I must tell you that
is the Super Bowl for someone in my
profession and someone in Miguel
Estrada’s profession. That is the peak
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of your career. That is the highlight of
your legal experience, and to do it 15
times, it is as if he had Super Bowl
rings on every finger of both hands,
and to claim he is not qualified is pre-
posterous.

Of course, you cannot have the expe-
rience of being a judge until you have
actually been one. People have to start
somewhere. Even the senior Senator
from New York has stated that Miguel
Estrada passes his self-styled test for
excellence. He said: Excellence is legal
excellence, the quality of the mind. We
don’t want political hacks on these im-
portant courts. No one disputes that
Mr. Estrada passes this point with fly-
ing colors. He comes highly rec-
ommended in this regard. When the
ABA, the American Bar Association,
recommends him, that is all they are
evaluating.

I believe it is a red herring to argue
that Miguel Estrada has insufficient
experience to serve on this important
court.

What is really going on? I think a
comment in the CONGRESSIONAL
RECORD on February b5, 2003, by the
ranking minority member of the Judi-
ciary Committee, the Senator from
Vermont, is very telling, and I want to
read this twice so there is no missing
what he said.

He said:

I have friends who range across the polit-
ical spectrum. But I think I also would be
willing to state what my political philosophy
is, or certainly what my judicial philosophy
is, if I am going to ask for a lifetime appoint-
ment to the bench, just as I have to state
what my political philosophy is when I ask
the people of Vermont to elect or reelect me.

So it is clear, what the Senator is
saying is he expects a person nomi-
nated by the President, before this
body for confirmation, to express a po-
litical philosophy, just like he or any
other Member of this body would run-
ning for the Senate.

I believe that demonstrates exactly
how wrong the concept is of what the
advice and consent function of the Sen-
ate should be under our Constitution,
and how wrong the concept is of what
a judge should be under our Govern-
ment of separated powers. I want to
talk about that in a moment.

When I think about the scare tactics
that have been employed over the last
few weeks with regard to Miguel
Estrada, it becomes crystal clear to me
why our Government has a difficult
time recruiting talented individuals to
leave the private sector and offer
themselves for public service. Why
would anyone in Miguel Estrada’s posi-
tion, a successful lawyer, someone who,
as I said, has been to the Super Bowl 15
times, subject himself to such a spec-
tacle?

Mr. Estrada is very good at what he
does. He has a successful law practice
as a partner in a prestigious firm. In
the 16 years he has practiced law, his
reputation is unblemished. For the
first time in his career, his profes-
sionalism, his temperament, his will-
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ingness to put his hand on the Bible
and take an oath and abide by that in
performing the job of a judge are all
being called into question. Again, I
ask: Why would he or anyone else like
him subject himself to this broken
process?

If he were here today, he would say,
as he told me in my office, that accept-
ing this nomination to serve on the DC
Court of Appeals is not about personal
accomplishment, personal achieve-
ment, but it is a sense of duty and obli-
gation to our country, his adopted
country.

This country took in his mother and
his sister, and himself. At age 17, he
came from Honduras to America, bare-
ly speaking English. Working together
and at great sacrifice, his mother put
Miguel through law school, with his
help. He worked odd jobs. It is also
worthwhile to note, they put his sister
through medical school.

These immigrants, one a distin-
guished lawyer, another a distin-
guished doctor, by dint of hard work,
access to a good education, have
achieved what we all recognize as the
American dream and what every immi-
grant hopes for. Indeed, we are a nation
of immigrants. Through education and
hard work, they have found prosperity,
and this opportunity, this hope, is the
best civil right this country can give to
any immigrant.

Miguel Estrada sees this as an oppor-
tunity to contribute to a way of life
that provided him a way out, an oppor-
tunity for great achievement and suc-
cess, and an opportunity for public
service. Only under our broken, de-
structive judicial confirmation process,
as it has now become in this body,
someone can be demonized, not just
criticized but demonized, for such an
honorable goal. It is a shame.

America has always been, and God
willing will always be, a land of oppor-
tunity. Yes, despite our imperfections,
despite our mistakes, millions have
flocked to these shores seeking a better
life for themselves, their children, and
their grandchildren. America is, of
course, a land of immigrants, where
those who come look for freedom to
speak as they wish, to associate with
whom they choose, to worship accord-
ing to the dictates of their conscience
and, yes, to seek justice. Those who
have come have spared nothing, some-
times even their own lives, seeking op-
portunities for those who come after.
At different times during the course of
this Nation’s history, they have come
from England, Italy, Ireland, Spain,
Mexico, Canada, Asia. They have come
by the thousands and tens of thou-
sands. What has drawn them irresist-
ibly to this country is their hope and
their ambition, not just for themselves
but for those who would come after
them.

It is that diversity, that desire, that
dedication, that is the bedrock of
American strength and resilience, and
which has made America a beacon of
hope for the rest of the world.
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To me, one of the most amazing
things about Miguel Estrada’s story is
in many ways it is not unique. It is ex-
emplary, but it is not unique. His
learning to speak English at 17, his
subsequent admission and outstanding
accomplishment at the premier insti-
tutions of higher learning in this coun-
try, have all been remarkable, but the
simple immigrant story that is his life
has been repeated time and again over
the course of this Nation’s history.
People have come to work in this coun-
try with 1little but their hopes and
their dreams, and by dint of faith, hard
work, determination, sacrifice, they
achieve the American dream. Each
time this happens, and it has happened
time and again during the course of
this Nation’s history, America redeems
a promise it makes to all who would
come here: Liberty and justice for all.

Too often, we focus on what is wrong
with our country. No doubt we should
strive to correct our mistakes, strive
to overcome our shortcomings when-
ever and however we can, but we would
be a cynical people, knowing the costs
of everything and the worth of nothing,
if we did not also celebrate what is
right in America. We should celebrate
occasions like this when the hopes,
dreams, and aspirations of an immi-
grant family from Honduras have be-
come a reality, confirming once again
America is indeed the last best hope of
mankind, where all who come here and
who are willing to work hard to sac-
rifice can live up to their God-given po-
tential.

We have heard it said Mr. Estrada
has not laid out his judicial philos-
ophy. I was surprised to hear that in
the Senate Judiciary Committee the
other day, when the senior Senator
from New York made that charge, and
said all he has told us is he will follow
the law, he has not told us what his ju-
dicial philosophy is. Well, I think Mr.
Estrada has articulated the best judi-
cial philosophy that we as Americans
could possibly hope for, a judicial phi-
losophy and a dedication to the law
that the American people who appear
before the bench require.

What he has said is he will not pursue
his own agenda. He will not pursue a
social or political agenda. He will not
try to make the law according to his
liking. He will give the legislatures’
enactments and the acts of Congress
deference and will seek to determine
our intent as policymakers and as
those in the political branch who run
for office based on a platform saying
what we are for and then are voted for
by the people of our State to come
here. By saying he would follow the
law, he is saying he would not only
honor legislative acts, he would follow
judicial precedence. That is the deci-
sions by the highest court in the land.

As legislators, as those in the Senate
who have the awesome responsibility of
advice and consent, we should want to
hear that. We should embrace it. There
is no role for advocacy of personal be-
liefs or political agendas on the part of
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a judge under our Constitution. Judges
are bound to follow Supreme Court
precedent, whether they agree with it
or not as a personal matter. If there is
such a thing as the rule of law as op-
posed to the rule of men, judges are
bound to follow the acts of the legisla-
ture and judicial precedent, whether
they agree with them or not. Mr.
Estrada has committed to follow the
law, whether he agrees with it or not.
Personal views and ideology have no
role whatsoever to play. I believe that
under our Constitution—and I believe
that is what is taught in our class-
rooms in civics every day across this
Nation—this is the appropriate role for
a judge and for our judicial branch. We
don’t want them making legislative
policy. We do not want judges who are
legislators in robes.

My colleagues across the aisle in this
Chamber know, we all know, that is
our job. We stand accountable to the
American people and to the voters of
our States for doing that job. That is
what we have accepted by coming here
and agreeing to represent our States.

A lot of the debate we are hearing
today, this week—and who knows how
long this will go on—is not just about
Miguel Estrada but about what is the
appropriate role for our three branches
of Government. Heaven knows, this is
not a brandnew debate. But I would
think most of the country would have
thought that matter already settled.
Indeed it was. Alexander Hamilton
wrote about it in the Federalist Pa-
pers, of course, as the President knows,
when the people of New York were con-
sidering this new Constitution, wheth-
er to ratify it. He was explaining the
various provisions of this new Con-
stitution to the people at that ratify-
ing convention in New York. It is ad-
dressed in Federalist No. 78, what is
the role we expect of the judiciary and
how does that relate or compare to the
role we have for the legislature or for
the executive branch—the President.

He said:

Whoever attentively considers the dif-
ferent departments of power must perceive,
that, in a government in which they are sep-
arated from each other, the judiciary, from
the nature of its functions, will always be
the least dangerous [branch] to the political
rights of the Constitution; because it will be
least in a capacity to annoy or injure them.
The Executive [on the other hand] not only
dispenses the honors, but holds the sword of
the community.

In other words, the executive’s job is
to execute the laws passed by the legis-
lature.

The legislature not only commands the
purse, but prescribes the rules by which the
duties and rights of every citizen are to be
regulated.

In other words, the legislature makes
policy, makes the law.

He goes on to say:

The judiciary, on the contrary, has no in-
fluence over the sword or the purse; no direc-
tion either of the strength or of the wealth
of the society; and can take no active resolu-
tion whatever. It may truly be said to have
neither FORCE nor WILL, but merely judg-
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ment; and must ultimately depend upon the
aid of the executive arm even for the efficacy
of its judgments.

I would like to address one other
comment that is made from time to
time about the role of the Senate in
performing its advice and consent func-
tions. Some Senators I have heard say
they perceive their role as seeking to
achieve balance of the courts, by which
I take them to mean they believe that
a court, the District of Columbia Court
of Appeals, must be evenly split with
judges of different philosophies.

That concept is completely alien to
our Constitution. Balance and inde-
pendence, in our judicial branch, are
not meant to be determined by Repub-
licans and Democrats choosing their
respective champions. The President
has a right granted to him under the
Constitution to appoint judges of his
choosing, subject to the advice and
consent of the Senate. That is one of
the reasons we vote for a candidate to
serve as President of the United States.
All we should rightly do as Senators is
determine whether or not a nominee
has the qualifications and the tempera-
ment to be a judge. Included, of course
as an element of that temperament, we
should expect that mnominees will
pledge to a sound judicial philosophy,
to uphold the law, by giving the legis-
lature deference and by following judi-
cial precedent. Miguel Estrada has
pledged to do exactly that, and we
should ask no more and no less of any
nominee.

I said earlier I believe our judicial
confirmation process is broken, that
the kind of things we see going on in
the process—delay, defeat, denial, and
a dispiriting of those who would offer
themselves for public service—has cre-
ated a terrible situation. The process
has become so politicized that we find
ourselves in situations such as this,
where Senators on the other side of the
aisle are now talking filibuster, to
deny this President the prerogative,
granted to him under the Constitution,
to appoint a highly qualified individual
such as Miguel Estrada to serve on the
District of Columbia Court of Appeals.

It is obvious to any reasonable per-
son that the Senate needs a fresh start.
We need a fresh start on judicial nomi-
nees and on the judicial confirmation
process. Miguel Estrada, like other
nominees, has waited for an inordinate
amount of time—18 months so far. We
owe it to the men and women who are
nominated by the President to do our
job on a timely basis, and to do it ap-
plying constitutional standards, not
those that we make up or which we
perhaps prefer, or those which serve
the political interests of some con-
stituency. The truth is, we owe it not
only to the men and women who are
nominated, we owe it to the American
people to do our job, to do it on a time-
ly basis, and to apply correct constitu-
tional standards, because we know, and
common sense will tell us, that the
failure of this body to timely act on
the President’s nominees means that
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very real human beings with real live
cases and controversies that they need
to have resolved are simply being told
there is no room for their case. Justice
delayed is justice denied.

As someone new to this body, I hope
a new system can be devised enabling
us to consider, on a bipartisan basis,
new rules, a new agreement, a new par-
adigm, a new protocol that will guide
us in the manner in which we consider
the President’s nominees. That is not
just for this President, but anyone
elected by the people to serve in that
important office, regardless of who is
in power, whether it is a Republican or
a Democrat.

The result of this fresh start should
be timely consideration of a nominee’s
qualifications and an up-or-down vote
by the Judiciary Committee—and cer-
tainly no one is suggesting that any
Senator ought to do anything other
than to cast their vote either for or
against a nominee. But they ought to
do so on a timely basis. We should not
have the kind of delay which we have
had in this case. But if a nominee is
voted out of the Judiciary Committee,
then, of course, there ought to be that
timely vote by the entire Senate re-
gardless of who is President. Let us not
hold to the delays and obstructions of
the past as methods for treating judi-
cial nominees in the future.

In closing, I urge my colleagues to
confirm Miguel Estrada. I believe we
ought to have a vote today on his nom-
ination. We have had many days of de-
bate. We have had 18 months since the
President first proposed his name. Mr.
Estrada has been scrutinized and ques-
tioned. His background has been inves-
tigated by the FBI. I believe he de-
serves a vote either up or down today.

Of course, I will, for the reasons I
have just stated, vote for his confirma-
tion. I believe the Nation will benefit
from his experience, and he will be
given the opportunity to give back to
his adopted country through this posi-
tion of honorable public service.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, first, I have
enjoyed the presentation of the Sen-
ator from Texas. But I would suggest
that my experience here over for now
more than two decades indicates that
the problem isn’t a matter of whether
it is a Democrat or a Republican Presi-
dent. The process is broken down there.
It is not up here. The advice and con-
sent role which we have under the Con-
stitution is something that should
work and should continue to work.

I suggest here on the floor myself
that we need to do something to speed
up the process down there. When these
people apply for judgeships, the work is
unending. For people who want to have
Cabinet or sub-Cabinet jobs, the proc-
ess is unending, and we have to do
something to get that speeded up. The
problem is not up here.

The Senator from North Carolina
wishes to speak for up to 10 minutes.
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Following that—I always want to refer
to Senator BYRD as the leader, and he
is a leader but he is now the President
pro tempore emeritus—I ask unani-
mous consent that Senator BYRD, the
distinguished Senator from West Vir-
ginia, be recognized following the re-
marks of Senator EDWARDS.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from North Carolina.

Mr. EDWARDS. Mr. President, I be-
lieve judges have no greater responsi-
bility than to ensure fair treatment
and equal justice under the law. I also
believe one of our greatest responsibil-
ities as Senators is to advise and con-
sent on the President’s nominees to the
bench. I, for one, take this responsi-
bility very seriously. It is not our duty
as Members of the Senate to just rub-
ber stamp the President’s nominees—
particularly nominees who we doubt
are committed to protecting equal
rights for every single American.

Having read the record of this nomi-
nee very carefully, I feel compelled to
oppose the nomination of Miguel
Estrada for two reasons. First, what we
know about his record raises serious
questions about his commitment to
protecting equal rights under the law.

Second, and more importantly, his
refusal to answer reasonable questions
during the confirmation process makes
it impossible to examine his views of
the law and determine whether his per-
sonal views would overrule law and
legal precedent.

Federal judges wield enormous power
and have a huge impact on the rights
of individuals all across America.
Given the fact that the Supreme Court
reviews fewer than 100 cases per year,
circuit courts, such as the DC Circuit
where Miguel Estrada is being nomi-
nated to, ends up as the courts of last
resort for nearly 30,000 cases each year.

Let me repeat that. Fewer than 100
cases are reviewed before the Supreme
Court, and 30,000 cases are decided at
the circuit court level.

These cases affect the interpretation
of the Constitution as well as statutes
enacted by us to protect equal rights.
The circuit courts are the courts where
Federal regulations will be upheld or
overturned, where many personal
rights will either be kept or lost, and
where invasions of freedom will be al-
lowed or curtailed. They are the courts
where thousands of individuals will
have a final determination in matters
that affect their financial future, their
health, their liberty, and their lives.

The District of Columbia Circuit is
an especially important court in our
judicial system. It is the most pres-
tigious and powerful appellate court
below the Supreme Court level because
it has exclusive jurisdiction over crit-
ical Federal constitutional rights.

About Mr. Estrada: The little that we
know of Miguel Estrada’s approach to
the law is troubling. But Mr. Estrada’s
record is not the main reason I can’t
support his nomination at this time.
The main reason is that he has not ex-
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plained his views. Before his hearing, 1
looked forward to hearing Mr. Estrada
discuss his views, but he refused to do
so. Instead, he stonewalled serious and
valid questions—serious and valid ques-
tions that have been answered by many
other nominees who have appeared be-
fore the committee.

Other judicial nominees of President
Bush have discussed at length their
views in hearings before the Senate Ju-
diciary Committee. For example, Mi-
chael McConnell, whom I voted for and
who was recently confirmed to the
Court of Appeals for the Tenth Circuit,
thoroughly discussed his views on sub-
jects such as Roe v. Wade and the Su-
preme Court’s recent ‘‘federalism’ or
‘““States rights’’ decisions limiting the
authority of Congress.

But with Mr. Estrada, it is very dif-
ferent. The Justice Department refused
to produce any legal memoranda writ-
ten by Mr. Estrada during his 5 years
as a lawyer in the Solicitor General’s
office. In this position, Mr. Estrada re-
searched the law, he wrote memoranda,
pleadings, and briefs on behalf of the
Federal Government on critical and
constitutional and statutory questions
that were before the U.S. Supreme
Court.

I understand the administration has
concerns about executive privilege, but
there are ways to strike a balance be-
tween the privileges of the executive
and the rights of the Senate to learn
about a nominee before we make a de-
cision about him. That is what has
happened during the judicial nomina-
tion process of other nominees who
have worked in the Solicitor General’s
office, including Robert Bork and Chief
Justice William Rehnquist. We tried to
discuss Mr. Estrada’s views with him
during the hearing, but instead of
being forthcoming in answering our
questions, Mr. Estrada was extraor-
dinarily evasive. Time after time, Mr.
Estrada refused to answer our ques-
tions because he claimed not to have
an opinion since he has not been per-
sonally involved, read the briefs, lis-
tened to oral arguments, or independ-
ently researched the case.

Anybody who has attended law
school, including myself, knows that
law students and lawyers express opin-
ions about Supreme Court cases every
day because of their ramifications for
current cases with similar issues.

Nine times during his testimony Mr.
Estrada refused to name any Supreme
Court case with which he disagreed.
And time after time after time, Mr.
Estrada just flat out refused to offer us
any explanation of or insight into his
view of his judicial philosophy.

For example, we have heard the
President state on many occasions that
he intended to appoint judges who are
strict constructionists—a term com-
monly used in describing judicial phi-
losophy and often applied to Justices
Scalia, Thomas, and Rehnquist. I asked
Mr. Estrada a simple question of
whether he considered himself within
that category; did he consider himself
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a strict constructionist? But he refused
to provide a straight answer.

Question to Mr. Estrada:

Are you a strict constructionist?

Answer:

I am a fair constructionist, I think.

Question:

Do you consider yourself to be a strict con-
structionist?

Answer:

I consider myself to be a fair construc-
tionist. I mean, that is today. I don’t think
that it should be the goal of our courts to be
strict or lax. The goal of the courts is to get
it right. . . .

I tried again.

Question:

Let me ask the same question a little dif-
ferently. The President gave a speech last
night at a fundraiser and specifically re-
ferred to your nomination, among others.
The President said, ‘‘For a stronger America,
we need good judges. We need people who
will not write the law from the bench, but
people who”—and I am quoting him now—
“‘strictly interpret the Constitution.”

Do you fall within the President’s defini-
tion?

Mr. Estrada’s answer:

I have not spoken with the President about
this or any other subject. I don’t know what
he meant. If I had to take his text as a stat-
ute, I would want to know more about the
circumstances in order to figure out whether
I can answer your question.

Question:

You haven’t been asked that question by
anyone during the course of your nomination
process?

If T can interject here, this is some-
thing the President talks about regu-
larly—appointing judges who are strict
constructionists.

He has now been asked several times
by me in the hearing whether he is a
strict constructionist. His answer was
artifice language without answering
the question.

I asked the question whether he is a
strict constructionist. I asked:

You haven’t been asked that question by
anyone during the course of your nomination
process?

Answer:

No. I was asked very similar questions, and
they generally had to do with how I go about
generally interpreting the Constitution and
statutes—and I gave the answer that I gave
you a few minutes ago.

In other words, ‘‘none of your busi-
ness’’ was the answer.

Other Senators tried to get a straight
answer from Mr. Estrada.

Question:

Of the current members of the Supreme
Court, who would you characterize as a
strict constructionist? Who would you char-
acterize as a fair constructionist?

That was his language.

How would you characterize the remaining
Justices?

Answer:

I would characterize each member of the
current Court as a ‘‘fair constructionist.”

The people on the Supreme Court
today have totally different philoso-
phies. Everyone knows that. You have
a broad spectrum from someone such
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as Justice Scalia to someone such as
Justice Stevens. But Mr. Estrada said
they were all ‘“‘fair constructionists,”
which basically meant the term had no
meaning at all.

It is like asking someone, ‘“Which
Member of the Senate has your philos-
ophy?”’ and the answer being, ‘“Well,
they all do.” We do not all have the
same philosophy in the Senate. I do not
think anyone would question that.

He refused to answer a question
about his views of any judge, living or
dead.

Question:

In terms of judicial philosophy, please
name several judges, living or dead, whom
you admire and would like to emulate on the
bench?

Answer:

There is no judge, living or dead, whom I
would seek to emulate on the bench, whether
in terms of judicial philosophy or other-
wise. . . .

Again, ‘“‘none of your business.”

As a judge on the D.C. Circuit,
Miguel Estrada would have an enor-
mous impact on the lives of millions of
Americans. The American people de-
serve to know about this man who will
have such an effect on their lives. They
deserve to know whether he will re-
spect and protect their civil rights.
They deserve to know this before he
dons the cloak of silence he will get
once he is on the bench. The American
people deserve more from Miguel
Estrada than ‘‘none of your business.”

I look forward to working on a bipar-
tisan basis to elevate qualified, mod-
erate nominees to the Federal bench.
In particular, in the Fourth Circuit,
where North Carolina is, I have high
hopes President Bush will nominate a
highly qualified candidate whom I will
be able to support.

But, based upon Mr. Estrada’s record,
this is clearly not the right man. I will
not just rubberstamp nominees who
have not proven they are qualified for
the extraordinary responsibilities of a
Federal judge, and particularly the ex-
traordinary responsibilities of a judge
who would sit on the DC Circuit Court
of Appeals. As a result, I urge my col-
leagues to oppose this nomination.

I thank you, Mr. President.

The PRESIDING OFFICER (Mr.
CRAPO). The Senator from West Vir-
ginia.

Mr. BYRD. Mr. President, parliamen-
tary inquiry. Is the Senate in executive
session?

The PRESIDING OFFICER. The Sen-
ate is in executive session.

Mr. BYRD. I thank the Chair.

Mr. President, I ask unanimous con-
sent to speak as in legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. BYRD are printed
in today’s RECORD under ‘‘Morning
Business.””)

Mr. REID. Mr. President, the Senator
from Minnesota is here. I am holding
the floor now because the Democratic
leader has been waiting since 2:15 to
come and speak. I am wondering how
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long the Senator from Minnesota wish-
es to speak?

Mr. COLEMAN. Mr. President, I say
to the Democratic whip, I have about
2% pages typed, probably no more than
10 minutes, 5 to 10 minutes maximum.

Mr. REID. Why don’t you go ahead
and speak for, what did you say, up to
10 minutes?

Mr. COLEMAN. At the maximum.

Mr. REID. I ask unanimous consent
that following the statement of the
Senator from Minnesota, the Demo-
cratic leader be recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Minnesota is recognized.

Mr. COLEMAN. Mr. President, this
morning the distinguished Senator
from New York made some statements
about the Senate’s constitutional ad-
vice and consent responsibility. I would
like now to respond to those state-
ments because some of her views of the
Senate’s appropriate role in judicial
nominations are different from mine.

I speak as a former solicitor general
of the State of Minnesota. I had an op-
portunity to argue on many occasions
before the highest courts in my State.
I have a great love and appreciation for
our Constitution and its history.

In its enumeration of the President’s
powers, the Constitution has provided
a role for the Senate in the appoint-
ment of various Federal officials, in-
cluding Federal judges. The relevant
text, which is set forth in article II,
section 2, of the Constitution, reads:

The President . . . shall nominate, and by
and with the Advice and Consent of the Sen-
ate, shall appoint . . . Judges of the Supreme
Court, and all other Officers of the United
States, whose Appointments are not herein
otherwise provided for, and which shall be
established by law[.]

As one scholar has noted:

a reasonable reading of the text suggests
that because the Senate’s role in the ap-
pointments process is outlined in Article II
enumeration of presidential powers, rather
than described in the Article I enumeration
of congressional powers, the Senate plays a
more limited role in the appointment of
judges.

A reading of Alexander Hamilton’s
commentary on the Appointments
Clause sheds some additional light on
how the Framers viewed the Senate’s
duty of advise and consent. Hamilton
acknowledged the danger that the Sen-
ate’s advise and consent role could cre-
ate an overly indulgent Senate rela-
tionship to appointed officeholders en-
gaged in malfeasance. Hamilton rebut-
ted this point by arguing that the Sen-
ate would have a strong interest in ap-
pointing qualified leaders and in pro-
tecting its reputation for appointing
quality officeholders. He further point-
ed out—and this is important—that the
Senate does not have the power to
choose officeholders, but only to advise
and consent. In a moment of amazing
prescience, he stated that he felt that
Senators might have political reasons
for confirming or rejecting a nominee.
He nevertheless observed—or perhaps
hoped—that since the President alone
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makes the nominations, Senators
would be somewhat constrained in
their voting decisions and that self-in-
terested decisions would be offset by
other Senators. He predicted that vot-
ing decisions on the merits would be-
come much more the norm.

I wonder what Alexander Hamilton
would say about the debate we have
had over Miguel Estrada’s nomina-
tions. I can’t imagine that he would be
pleased.

Hamilton believed that the appoint-
ments powers were wisely vested in the
hands of two parties, the President and
the Senate. On one hand, Hamilton be-
lieved the President, acting alone,
would be the better choice for making
nominations, as he would be less vul-
nerable to personal considerations and
political negotiations than the Senate
and more inclined, as the sole decision
maker, to select nominees who would
reflect well on the presidency. On the
other hand, he argued that the Sen-
ate’s role would act as a powerful
check on unfit nominees by the Presi-
dent. As he put it, Senate confirmation
“would be an excellent check upon a
spirit of favoritism in the President,
and would tend greatly to prevent the
appointment of unfit characters from
State prejudice, from family connec-
tion, from personal attachment, or
from a view to popularity.”

So there you have it, straight from
Alexander Hamilton himself. The role
of the Senate is a limited one of pro-
tecting against the appointment of
nominees who are unfit for the federal
bench. I agree that the Senate owes
some deference to the President’s
choices.

Hamilton also believed that the Sen-
ate would act on judicial nominees
with integrity in order to avoid public
disapproval. Now, the last thing I want
to do is cast aspersion on the integrity
of my colleagues who oppose Mr.
Estrada’s nomination. But I must say
that the amount of misinformation
being repeated here on the Senate floor
about Mr. Estrada, and the manner in
which his opponents have ignored his
vast legal experience and record, is
cause for grave concern.

Historically, deliberation by the Sen-
ate on judicial nominations was quite
short, especially when compared to
what we are seeing on the Senate floor
on Mr. Estrada’s nomination. Take, for
example, the 1862 nomination and con-
firmation of Samuel F. Miller to the
United States Supreme Court. The Sen-
ate formally deliberated on the nomi-
nation for only 30 minutes before con-
firming him. Confirmations on the
same day, or within a few days of the
nomination were the norm well into
the 20th century.

Contrast this with what we are see-
ing on Mr. Estrada’s nomination. We
are now on our fourth day of debate
with no end in sight. The Republicans
have offered at least two generous time
agreements to set a vote for Mr.
Estrada’s nomination, but the Demo-
cratic leadership rejected both of them.
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I have taken the time to share with
my colleagues some of the historical
details of the judicial confirmation
process in order to put the debate over
Mr. Estrada’s nomination into perspec-
tive. What was enumerated in the Con-
stitution as ‘‘advice and consent’ has
in practice devolved to ‘‘negotiation
and cooperation’ in the best cases, and
“obstruct and delay” in the worst
cases, aided and abetted by the liberal
Washington special interest groups. I
fear that we are seeing the latter at
work in Mr. Estrada’s case.

I was recently elected to get things
done. I was elected, and I heard my
voters say: Put aside the bitter par-
tisanship that is stopping the Senate
from moving forward and that has pre-
vented the Senate from getting a pre-
scription drug benefit and Medicare for
seniors, that stopped us from getting
disaster relief assistance, that stopped
us from getting a budget and appro-
priations bills passed.

Now we are facing the first partisan
filibuster of a circuit court judicial
nominee. Now we are facing a new
standard—not the gold standard of the
American Bar Association but talks
about qualified, or well-qualified, of
which Mr. Estrada has received the
highest ranking—a new Federal stand-
ard. But, instead, we are facing a
standard of political acceptability. Our
Constitution is being tested. It is being
tested by the reaction to Mr. Estrada’s
nomination.

He is someone who comes to us as an
immigrant who worked his way up,
who became the top of his class in col-
lege, the top of his class in law school,
magna cum laude from Harvard, editor
of the Law Review, clerked for Federal
judges, clerked for Supreme Court
Judges, and comes to us with the high-
est qualification rating by the Amer-
ican Bar Association. But now we are
facing a new standard.

I urge my colleagues on both sides of
the aisle to reject the political consid-
erations and get back to that view and
that perspective on whether they are
fit, whether they are qualified, and
whether they have the right kind of ju-
dicial temperament. Let us put an end
to this debate. Let us support and con-
firm Mr. Estrada’s nomination.

I yield the floor.

The PRESIDING OFFICER (Mr.
CHAFEE). The Democratic leader.
Mr. DASCHLE. Mr. President, last

night the Senate voted on three judi-
cial nominations. And we voted unani-
mously—Republicans and Democrats.
We voted unanimously, recognizing
that those nominations were very like-
ly ones with which we had perhaps
even broad philosophical differences.
But we voted. We didn’t delay. We had
debate. We all had an opportunity to
make our evaluation. We came to some
conclusion.

That is how it should work. That is
what our Founding Fathers had envi-
sioned. That is what the distinguished
Senator from Minnesota was just allud-
ing to—advise and consent. When it
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works, there are very few glitches.
When it works, Republicans and Demo-
crats can come together and make
their best judgment.

It worked in this case. Why did it
work? It worked in part because these
nominees came before the Judiciary
Committee and they did their best to
answer the questions presented to
them. They did their best to offer as
much information as they could about
their past, about their record, about
others’ judgments, and about their
record. Having presented their infor-
mation, having made their case, the
Judiciary Committee voted, they were
passed out of committee, they came to
the floor, and the Senate voted.

Not one Republican Senator has men-
tioned that process today. They say
that somehow we are abrogating our
responsibilities in requesting exactly
the same information from Miguel
Estrada—not any more but not any
less.

So this is not a question about dis-
allowing conservative judges. We do
that. We actually do it fairly regularly.
It is my view that there are times
when judges we view to be outside the
mainstream—extreme, in other words—
ought to be considered on the basis of
their philosophical points of view. But
if they fall within what we view to be,
as best as we can tell, the philosophical
mainstream in spite of their conserv-
atism, I think a President has a basic
right to nominate those in whom he
has confidence.

There are those who have argued in
the last couple of days that this is real-
ly about our opposition to diversity,
that somehow we are opposed to His-
panic judges. That is not only unfortu-
nate and not only in error, but I think
it does a disservice to this debate.
Frankly, they ought to know better
than to resort to that kind of rhetoric
which demeans the debate. If this were
about diversity, if this were about
some concern for Hispanic judges as
some have asserted, we would be hard
pressed to find one, much less virtually
the entire Congressional Hispanic Cau-
cus, in opposition. Yet that is what we
find. Virtually every member of the
Hispanic Caucus in the House of Rep-
resentatives has opposed this nomina-
tion. Why? In large measure for the
same reasons we oppose this nomina-
tion, unless we have more information.
They don’t know either where Mr.
Estrada stands. They have no record ei-
ther. In spite of their best efforts, there
is a shroud of secrecy around this
nominee that is very disconcerting.

Why is it that nominee after nominee
comes before the Judiciary Committee
and provides the information required?
Why is it we have access to the infor-
mation, the records of virtually every
other nominee? Why is it, with that
record of performance, that when it
comes to this nominee—whether it is
before the Judiciary Committee or be-
fore the Hispanic Caucus or before any-
body else seeking information—we
come up with nothing?
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Mr. President, either this nominee
knows nothing or he feels he must hide
something. It is one or the other: He
knows nothing or feels the need to hide
something.

Now, I suppose if this were a tem-
porary nomination, if this were some-
thing within the administration, with
a beginning and an end to the term—a
commission, even a Secretary—perhaps
we could let this go by, perhaps we
should not feel quite as troubled by
this lack of willingness to be more
forthcoming. But this is for the second
highest court in the land. And not only
the second highest court in the land,
this is actually for, arguably, the most
important court in all of the circuits in
this country.

It is within this circuit that we find
perhaps the single most complex, the
most serious, the most hotly debated,
the most contentious issues to come
before the courts. Those who will serve
on this court will decide the future of
title IX, the future of workers rights,
the future of campaign finance, the
status of toxic waste cleanup. Those
and many more issues will be decided
in the D.C. Circuit.

So we are left with a very serious di-
lemma: Do we vote on what is essen-
tially a blank slate or do we say:
“Look, we will vote, we will be pre-
pared to move forward on this and any
other nomination so long as that infor-
mation can be provided’’?

Today, Senator LEAHY and I have
sent a letter to the President asking
that the documentation that has been
provided on numerous other occa-
sions—the Solicitor General records—
be provided as they were with Mr.
Bork, Mr. Rehnquist, Benjamin Civi-
letti, and many others. That precedent
has long since been established. We
have asked for the same information
provided to the Senate that was pro-
vided on those nominees. Why? Because
there is no record. Why? Because there
is no basis upon which to make a pub-
lic judgment unless we have that infor-
mation.

That is all we are asking: Give us
some record upon which to make our
judgment, No. 1. And, No. 2, let us just
ask Mr. Estrada to present to us the
answers to the same questions that
have been asked by Republican col-
leagues to nominees in past Congresses
and by Democratic and Republican
Senators to nominees in this Congress.

Why is it we should give some exclu-
sion to this particular nominee? What
is it about this nominee that gives him
that right to say: ‘“No, I'm above that.
I don’t have to provide that informa-
tion. I don’t have to provide the same
information that Mr. Bork provided or
that Mr. Rehnquist provided. I don’t
have to do that. I'm unique’’?

There is mnothing unique about
defying the Senate. Others have at-
tempted to do so. But when one defies
the Senate, defies the Constitution,
when someone undermines the con-
stitutional obligation we have to ad-
vise and consent, we take that seri-
ously.
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So we have no choice. We have an ob-
ligation to live up to the same stand-
ard with this nomination that we have
with all the others. All we are sug-
gesting is that our colleagues live up to
it as well. Provide us with the informa-
tion. Answer the questions. Once that
happens, we will make our judgment on
this nomination. Some already have.
But there are many others who deserve
the right to make a proper evaluation.

I must say, based on the limited in-
formation available to us, there al-
ready are serious questions about Mr.
Estrada’s qualifications. His imme-
diate supervisor at the Justice Depart-
ment said: I cannot, in good con-
science, recommend this man to serve
on the Circuit Court of the United
States of America. I cannot do that. In
fact, he went on to say: I can’t even
trust this person. That is from the su-
pervisor, the person who probably
knows this man the best.

Mr. President, if a supervisor at the
Justice Department cannot find within
himself to support this nominee, how
in the world is it we say we know bet-
ter?

If Mr. Estrada has more information
he can share that would shed some
light on what it is that has caused his
supervisor to be as concerned as he was
to oppose this nomination, then I
would say it would be in his interest to
bring it forward, to let us look at it.
And that is why the Solicitor General
papers are so critical.

So, Mr. President, I do not know how
long this debate will go on, but I will
say this: We have thought about this
very carefully now for many days. And
it is not without a great deal of con-
cern and disappointment that I come
to the floor with the report I have just
shared.

Our colleagues feel as strongly about
this as anything that has been pre-
sented to us. There is no doubt we have
the votes to sustain whatever proce-
dural efforts are made to bring this de-
bate to a close. I would hope that
would not be necessary.

This matter can be resolved if we
simply have access to the documents
and have answers to the questions.

Mr. President, I ask unanimous con-
sent that the letter Senator LEAHY and
I sent to the President be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, February 11, 2003.
The PRESIDENT,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: We are writing in
reference to your nomination of Miguel
Estrada to the U.S. Court of Appeals for the
District of Columbia Circuit. Pursuant to
the Constitution, the Senate is to act as a
co-equal participant in the confirmation of
judges to the federal bench. Unlike nomina-
tions made by a President for Executive
Branch appointments, judicial nominees are
reviewed by the Senate for appointment to
lifetime positions in the Judicial Branch.

The Senate has often requested and re-
ceived supplemental documents when it is
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considering controversial nominations or
when evaluating a candidate with a limited
public record. The Chairman of the Senate
Judiciary Committee wrote to your Adminis-
tration on May 15, 2002 to request such sup-
plemental documents to assist in Senate
consideration of the Estrada nomination. In
particular, the request was made for appeal
recommendations, certiorari recommenda-
tions, and amicus recommendations that Mr.
Estrada worked on while at the Department
of Justice.

Prior Administrations have accommodated
similar Senate requests for such documents.
Such documents were provided during Sen-
ate consideration of the nominations of Rob-
ert H. Bork, William Bradford Reynolds,
Benjamin Civiletti, Stephen Trott, and Wil-
liam H. Rehnquist.

Your Administration has refused to accom-
modate the Senate’s request for documents
in connection with the Estrada nomination.
That refusal was a matter of inquiry at the
confirmation hearing held on this nomina-
tion on September 26, 2002. Following the
hearing, Senator Schumer wrote to the At-
torney General on January 23, 2003, to follow
up on the request.

In addition to requests for documents, Sen-
ators frequently question judicial nominees
during their confirmation hearings to deter-
mine their judicial philosophy, views and
temperament. For example, then-Senator
John Ashcroft asked nominees: ‘“Which judge
has served as a model for the way you would
conduct yourself as a judge and why?”’ Mr.
Estrada refused to answer a similar question.

During consideration of President Clin-
ton’s judicial nominees, Republican Senators
asked repeated questions regarding nomi-
nees’ judicial philosophy, views or legal mat-
ters, and approaches to interpreting the Con-
stitution. They insisted on and received an-
swers. During his consideration before the
Senate Judiciary Committee, Mr. Estrada
failed to answer these kinds of questions.
These questions have not only been rou-
tinely asked by the Senate, they have been
routinely answered by other nominees—in-
cluding other nominees from your Adminis-
tration.

For the Senate to make an informed deci-
sion about Mr. Estrada’s nomination, it is
essential that we receive the information re-
quested and answers to these basic legal
questions. Specifically we ask:

1. That you instruct the Department of
Justice to accommodate the requests for
documents immediately so that the hearing
process can be completed and the Senate can
have a more complete record on which to
consider this nomination; and

2. That Mr. Estrada answer the questions
that he refused to answer during his Judicial
Committee hearing to allow for a credible re-
view of his judicial philosophy and legal
views.

We would appreciate your personal atten-
tion to this matter.

Sincerely,
ToM DASCHLE.
PATRICK LEAHY.

Mr. DASCHLE. Answer the questions.
Provide the information. Let’s move
this debate forward. Let’s do the right
thing. Let’s live up to our constitu-
tional obligation. Let’s respect the ad-
vice and consent clause of the United
States Constitution. Let’s do what our
forefathers expected of us. Let’s not
carve out an exemption for Mr. Estrada
or anybody else. Let us make a wise de-
cision about this nomination, as we
have in so many other cases.

I yield the floor.

The PRESIDING OFFICER. The
Democratic whip.
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Mr. REID. Mr. President, earlier
today there was a colloquy between the
junior Senator from New York and this
Senator, following remarks of the dis-
tinguished Chair of the Judiciary Com-
mittee, who said the Congressional His-
panic Caucus was divided on their feel-
ings about the nominee now before this
body.

I mentioned to the Senator from New
York I had been privy to a conversa-
tion just a few days ago with the chair-
man of the Hispanic Caucus and other
members of that caucus who said they
unanimously oppose Miguel Estrada to
be district judge for the District of Co-
lumbia.

I will now read into the record a
statement of the Chair of the Hispanic
Caucus, Congressman CIRO D. RODRI-
GUEZ, dated today, which reads:

““It is disheartening to see that Members of
the Republican Senate continue to make
misleading and unfound statements regard-
ing the Congressional Hispanic Caucus’s op-
position to Bush judicial nominee Miguel
Estrada,” said Congressman Ciro D. Rodri-
guez, chair of the Congressional Hispanic
Caucus. ‘“The CHC will continue to stand by
its unanimous opposition to this unqualified
nominee and will not waiver.”

‘‘Senate Republicans continue to hit below
the belt, insulting Hispanic Members of this
Congress who have been elected to serve as a
voice for the people in their community,”
continued Congressman Rodriguez. ‘‘Today,
Senate Judiciary Chairman Orrin Hatch con-
tinues to make misleading, partisan swipes.
He incorrectly claims that the CHC is split
in its opposition, and he mischaracterizes
our arguments. Yesterday, the CHC released
a letter to Senator Hatch demanding an
apology for comments he made during Sen-
atorial debate, likening Members of the CHC
‘to the lioness eating her cubs . . .” We have
yet to receive an apology or even an ac-
knowledgment from the Senator that his
comments were out of line and insulting.”

‘““The CHC has supported numerous highly
qualified Hispanic appointees by the Bush
Administration,” noted Congressman Rodri-
guez. ‘“We oppose Mr. Estrada, however,
based on our review of his inadequate quali-
fications for what is viewed as the second
most powerful court in the nation.”

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
DOLE). Without objection, it is so or-
dered.

Mr. HATCH. Mr. President, I have
been on the Senate floor since the de-
bate on the Miguel Estrada nomination
commenced last week. I have stated in
the strongest terms my support for his
qualifications. I am not alone. Vir-
tually anybody who knows him, any-
body who has any background on
Miguel Estrada, feels the same way. I
have stated in the strongest terms this
support. The record is replete with rea-
sons why he would be an excellent ad-
dition to this DC Circuit and with facts
dispelling the specious arguments of
his detractors.
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I will now address the procedural tac-
tic that is being used against Miguel
Estrada, and I am talking about a fili-
buster of this nomination. A filibuster
of Mr. Estrada’s nomination will re-
quire a cloture vote by the Senate to
end debate, unless reasonable minds on
the Democratic side can prevail.

I know there are some who are work-
ing to try to prevail, just like I had to
work on our side to prevail over those
who wanted to filibuster some of Presi-
dent Clinton’s nominees. I am hoping
reasonable people on the Democrat side
will prevail. They simply must prevail
because we really do not want to start
down the road of a filibuster.

As I say, a filibuster of Mr. Estrada’s
nomination will require a cloture vote
by the Senate to end debate. This
means that a supermajority of 60 votes
will be required to allow us to proceed
to an wup-or-down vote on Miguel
Estrada’s nomination. That is an insult
to Miguel Estrada. It is an insult to the
Senate. It is an insult to Hispanic peo-
ple all over this country who are
watching what is happening. Actually,
it is an insult to this coequal branch of
government, the judiciary.

I have taken the Senate floor on
more than one occasion to decry the
tactic of enforcing judicial nominees
through a cloture vote. My position
has been the same, regardless whether
the nominee was appointed by a Demo-
cratic or Republican President. I am
proud to say during my nearly 30 years
in the Senate, I have never voted
against cloture for a judicial nominee,
even on the rare occasion when I op-
posed a judicial nomination and ulti-
mately voted against that nomination.

An example in point is the nomina-
tion of Lee Sarokin to the Third Cir-
cuit. Even though I voted against his
nomination, I voted in favor of cloture
because I strongly believed his nomina-
tion deserved to succeed or fail on the
basis of the votes of a simple majority
of the Senate, not on the will of merely
41 Senators who vote against cloture. I
argued strenuously in favor of invoking
cloture on two of President Clinton’s
judicial nominees, Marcia Berzon and
Richard Paez.

There are times when legislators
must, to be effective, demonstrate
mastery of politics, but there are also
other times when politics, though
available, must be foresworn. This is
one of those times. There is a quote of
Disraeli that addresses this situation
perfectly. To paraphrase, next to know-
ing when to seize an opportunity, the
most important thing is knowing when
to forgo an advantage.

I hope my colleagues will forgo their
perceived advantage of a filibuster of
Miguel Estrada’s nomination. Forcing
a supermajority vote on any judicial
nominee is a maneuver that needlessly
injects even more politics into the al-
ready overpoliticized confirmation
process. I believe there are certain
areas that should be designated as off
limits from political activity. The Sen-
ate’s role in confirming lifetime ap-
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pointed article III judges and the un-
derlying principle that the Senate per-
form that role through the majority
vote of its Members are such issues.
Nothing less depends on the recogni-
tion of these principles than the con-
tinued untarnished respect for our
third branch of Government, the one
branch of Government intended to be
above political influence, the Federal
judiciary.

On the basis of principle, I have al-
ways tried to be fair to judicial nomi-
nees, regardless of the political affili-
ation of the President making the
nomination. The opposition to now
Judge Berzon and now Judge Paez, two
Clinton nominees, was led by members
of my own party. They believed very
deeply that Marcia Berzon, with her
very liberal philosophy, would become
an activist judge. They knew, in their
eyes—and I think they were pretty
right—that Judge Paez as a Federal
district court judge was an activist
judge, writing activist decisions. I met
Judge Paez, and he said he would be
very careful not to be activist in the
future. It did not take him long on the
Ninth Circuit Court of Appeals, in the
eyes of some, to go back to his activist
ways. Activism means acting as a
superlegislator on the bench, making
laws that should be made by those who
have to stand for reelection—Members
of Congress and the President.

When members of my own party
fought against Judge Berzon, now
Judge Berzon, and then Judge Paez,
during that time I stood against the
use of cloture to attempt to thwart a
vote on their nominations, and I was
successful. Now it is my friends across
the aisle first subjecting Miguel
Estrada’s nomination to a cloture vote.
I stand just as firmly today against the
use of this tactic to prevent his nomi-
nation from coming to the floor of the
Senate for an up-or-down vote, which is
what the President deserves. If we are
going to be fair to the President of the
United States, whoever the President
may be, we should always provide that
opportunity to have an up-or-down
vote on these nominees.

To be sure, this body has on occasion
engaged in the dubious practice of fili-
busters of judicial nominees, but forc-
ing the filing of cloture on a judicial
nominee remains the exception rather
than the rule. We have always been
able to thwart the attempted filibuster
by some who I think at the time did
not fully realize the import of their ac-
tions.

We have always been successful.
Overall, these episodes have been infre-
quent and they have been unfortunate
in each case. I hope they will remain as
such and that what we are seeing today
is not the beginning of a long battle of
fighting filibuster threats against
President Bush’s judicial nominees.
There is real cause for concern that is
not to be taken lightly in the wake of
the November elections. Leading lib-
erals hit the newspapers to urge my
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Democratic colleagues to use the fili-
buster as a tool to defeat President
Bush’s judicial nominees.

On November 11 of last year, the
Legal Times published an article: ‘A
Major Shift in the Battle for the
Bench.”” The article was subtitled:
“With GOP steering the Judiciary
Committee, liberal advocates turn to
more desperate measures.” The article
reported on the plans of liberal interest
groups to refocus their energies against
President Bush’s judicial nominees on
the Senate floor where ‘‘filibusters and
legislative horse trading may give lib-
eral interest groups their best shot at
influencing the process.”

The senior legislative counsel of one
liberal group called the filibuster a
‘“‘plausible weapon.”

Also on November 11, two liberal law
professors published an op-ed in the
Los Angeles Times entitled: ‘“No to a
Far-Right Court: Use Filibusters.” In
an implicit nod to the rarity of the use
of a filibuster to defeat a judicial nomi-
nee, the article urged ‘‘courageous
Democrats” that a filibuster is the
only way to thwart President Bush’s
nominees.

The New York Times on November 10
similarly urged Democrats ‘‘not [to] be
afraid to mount a filibuster,”” which,
again, implicitly acknowledges the ex-
tremity of filibustering a judicial nom-
ination.

On November 14, the Madison Capital
Times reported that a Federal feminist
group was targeting Wisconsin for a
grassroots campaign to drum up sup-
port for the filibustering of Bush Su-
preme Court nominees. The paper can-
didly reported:

The tactic would call on Senators to fili-
buster in order to block [pro-life] nominees.
A filibuster is a parliamentary technique
that allows a majority of Senators to keep a
vote from being taken. Defeating a nominee
requires a majority vote in the Senate, but
only 41 of the 100 Senators are needed to sus-
tain a filibuster.

The rallies in Madison and Mil-
waukee were only 2 of 12 such cam-
paigns by this group on college cam-
puses nationwide to drum up support
for filibustering judicial nominees
based on the single litmus test issue of
abortion.

Madam President, I ask unanimous
consent editorials be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From Capital Times, Nov. 14, 2002]
ACTIVIST: URGE SENATORS TO SAVE ABORTION
RIGHTS
(By Samara Kalk Der)

Women’s rights leader Eleanor Smeal was
in Milwaukee and Madison Wednesday urg-
ing grass-roots abortion rights supporters to
send a message to U.S. Sens. Russ Feingold
and Herb Kohl.

Smeal said she came to Wisconsin because
it is the only state where both of its senators
sit on the Judiciary Committee, which
wields considerable power when it comes to
the scrutiny and confirmation of Supreme
Court justices.
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While Democrats Feingold and Kohl both
take positions supporting abortion rights,
women in Wisconsin must not take for
granted, Smeal told an overflow crowd of 250
that packed into the Marquee Room at the
Madison Civic Center Wednesday night for
‘“Never Go Back,” a national campaign
aimed at putting a spotlight on the protec-
tion of abortion rights.”” I hope this campus
organizes like it has never organized before,”’
Smeal told the group, which was nearly all
female and filled with many UW-Madison
students.

The political landscape is making those
who cherish the right to choose an abortion
nervous, and Smeal and local activists who
spoke.

“What Nov. 5 (the midterm election) has
done is made it clear to everybody what we
are up against,” said Smeal, president of the
Feminist Majority Foundation and three-
time president of the National Organization
for Women.

Smeal led the first national abortion
rights march in 1986, which drew about
100,000 to rally in Washington, D.C. In 1989,
more than twice as many marched, she said.
And then, in 1992, the march turned out more
than 700,000.

‘I believe we are going to have to march
again and again and again,’”’ she said.

Vacancies on the U.S. Supreme Court may
appear as early as this summer, and it is ex-
pected that President George W. Bush will
seek to appoint justices who oppose abor-
tion.

Smeal is touting a plan to save abortion
rights now that the country has a conserv-
ative president and U.S. Senate majority.
The strategy focuses on the Senate because
it has the power to confirm, reject or block
nominees to he U.S. high court.

The tactic would call on senators to fili-
buster in order to block anti-abortion nomi-
nees. A filibuster is a parliamentary tech-
nique that allows a minority of senators to
keep a vote from being taken. Defeating a
nominee requires a majority vote in the Sen-
ate, but only 41 of the 100 senators are need-
ed to sustain a filibuster.

“It’s the safest tool we have to save the
lives of the next generation of women,”
Smeal said.

If the Supreme Court overturns Roe V.
Wade, the 30-year-old decision that struck
down restrictive state abortion laws, abor-
tion rights will again be determined state by
state. That means rich women will be able to
hop a plane to get an abortion, while poor
women will be left to bring unwanted preg-
nancies to term or seek dangerous, ‘‘back
alley’ abortions, Smeal said.

“We’ll lose centuries,”” she added.

Dr. Dennis Christensen, medical director of
the Madison Abortion Clinic, also spoke. He
said the huge turnout for the event was one
of the few bright spots he’s seen since last
week’s election. For the first time in 30
vears he really feels the urgency of the abor-
tion rights cause, he said.

‘“Where were the women in this election?”’
he asked.

‘‘Christensen said he is not a politician or
a fund-raiser. He is a physician who is able
to help women ‘“‘with this problem that they
have.”

“I don’t have to worry about it. I'm not
going to get pregnant,”” he added.

If Roe v. Wade is overturned, abortion in
Wisconsin will become illegal the next day,
Christensen said. Wisconsin is one of just 14
states where abortion will be considered ille-
gal should the federal law get struck down,
he added.

“I don’t think I'm ready to spend my re-
tirement in jail,”” he quipped. “I plan to
spend it on the golf course.”
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[From the New York Times, Nov. 10, 2002]
DEFENDING THE JUDICIARY

The biggest fallout from last week’s Re-
publican capture of the Senate may be that
it will now be harder to block ideologically
extreme nominees to the federal courts. But
contrary to what some conservatives claim,
nothing in the election returns suggests that
Americans want the courts packed with such
judges. Given the new political lineup,
Democratic and moderate Republican sen-
ators must be more involved in the confirma-
tion process to ensure that Justice Depart-
ment ideologues do not have a free hand in
shaping the federal judiciary for decades to
come.

For all of the talk of Republican ascend-
ancy, last week’s election returns did not
produce anything like a right-wing mandate.
Republicans running in the hardest-fought
elections hewed to the political center. The
victory margins in the races that ended up
shifting the Senate—Minnesota and Mis-
souri—were less than three percentage
points.

Despite President Bush’s campaign prom-
ise to ‘‘unite, not divide,” many of his judi-
cial nominees have done the reverse. They
favor taking away the right to abortion,
striking down reasonable environmental reg-
ulations and turning back the clock on race.
(One pending nominee at one point criticized
the Supreme Court’s ruling that Bob Jones
University should lose its tax-exempt status
for discriminating against black students.)
With the Senate in Republican control, the
administration is likely to choose even more
troubling nominees.

Senate Democrats must insist on two
things going forward: consultation and con-
sensus. Senator Patrick Leahy, who will be
the ranking minority member of the Judici-
ary Committee, should ask to meet with the
administration in advance to head off unac-
ceptable candidates before they are nomi-
nated. Consultation of this kind occurred in
the Clinton years, and it should be the norm
for judicial selections, no matter which
party holds the White House.

Senate Democrats should also make it
clear that they will not accept extremist
nominees. They must draw a line in the sand
and say that those whose politics cross it
will not be confirmed.

Democrats in the Senate no longer control
the Judiciary Committee, which has until
now been screening out the worst nominees,
and cannot win party-line votes. But they
should reach out to moderate Republican
senators and build a mainstream coalition.
And when a judicial nominee is unaccept-
able, they should not be afraid to mount a
filibuster, which Republicans would need 60
votes to overcome.

Rumors have been swirling around Wash-
ington that there could be one or more Su-
preme Court vacancies in the next few
months, making the stakes as high as can
be. With the White House representing the
far right in the nominating process, it re-
mains up to the Senate—even in its new con-
figuration—to represent the rest of the coun-
try.

Mr. HATCH. What these articles sug-
gest is that the liberal interest groups
are just as intent as ever on using
every trick in the book to defeat Presi-
dent Bush’s judicial nominees. From
the start of their record, as they have
tried to do with Miguel Estrada and
others, by forcing a cloture vote, it ap-
pears the liberal interest groups will
stop at nothing to further their agen-
da. What is more, it looks as if the de-
feat we are seeing on Miguel Estrada is
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not so much about him as it is about
seeing how well a filibuster works in
case there is a Supreme Court nominee
this summer.

It also may have a more sinister pur-
pose: To desensitize the American peo-
ple to filibustering judicial nominees
so that the practice will become more
acceptable and so that less outrage will
be expressed over the filibustering of
other circuit nominees and ultimately
a Supreme Court nominee. This is all
part of the strategy of changing the
ground rules on judicial nominations
that Senate Democrats discussed at
their retreat back in April of 2001.

I am not the only one who recognized
the dangerous precedent that some
Democrats would set in filibustering
qualified nominees. The Washington
Post, hardly a bastion of conservatism,
warned in a December 5, 2002, editorial
that ‘“‘a world in which filibusters serve
as an active instrument of nomination
politics is not one either party should
want.”

The Washington Post urged Demo-
crats to ‘‘stand down’ on any attempt
to deny Miguel Estrada a vote because
his nomination ‘‘in no way deserves a
filibuster.”

I couldn’t agree more.

I hope I am wrong about the extent
to which the liberal interests groups
have had a role in orchestrating this
lengthy debate on Miguel Estrada’s
nomination. I hope that this is not an-
other example of an attempt by some
of my Democratic colleagues to change
the ground rules on judicial nominees.
I hope that my Democratic colleagues
will exercise the same independence
that I did when I joined them to invoke
cloture on the nominations of Clinton
judicial nominees who were opposed by
many of my Republican colleagues.

When I argued to invoke cloture on
the nominations of Judge Berzon and
Judge Paez, I noted several important
reasons for avoiding a filibuster of ju-
dicial nominees. One is that the Sen-
ate’s constitutional duty of advise and
consent contemplates that a vote by a
simple majority of the Senate deter-
mine the fate of a judicial nominee.
There is nothing in the Constitution
that gives that power to a minority of
41 Senators, just as that power should
not be yielded by 10 Senators in a
party-line vote in committee.

Another reason is that most of the
fight over a nomination has occurred
well before a nominee arrives at the
Senate floor. The battles are largely
fought between the White House and
the Judiciary Committee, since it is
our job to vet the nominees. By the
time a judicial nominee reaches the
Senate floor, he or she deserves a vote
on the merits without having to clear
the procedural hurdle of a cloture vote.

In the past, several of my Democratic
colleagues have joined me in con-
demning the practice of forcing judi-
cial nominees through a cloture vote.
For example, during the debate on
Clinton nominees, one of my Demo-
cratic friends spoke passionately about
this tactic. He said:
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I ... do not want to see the Senate go
down a path where a minority of the Senate
is determining a judge’s fate on votes of 41.

He continued:

I. .. took the floor on occasion to oppose
filibusters to hold . . . up [nominations] and
believe that we should have a vote up or
down.

On a different occasion, the same col-
league said:

I have stated over and over again on this
floor that I would object and fight
against any filibuster on a judge, whether it
is somebody I opposed or supported; that I
felt the Senate should do its duty.

And another Democratic colleague
put it simply when she said:

A nominee is entitled to a vote. Vote them
up or vote them down . . . If someone has an
opposition to a judge, they should come to
the floor and say that.

I agree wholeheartedly with these
statements.

Miguel Estrada waited more than 16
months for his confirmation hearing.
He waited another 4 months for a com-
mittee vote on his nomination. And
now his nomination is being subjected
to yet another hurdle: Extended floor
debate on his nomination with no end
in sight. If we’re going to debate Mr.
Estrada’s nomination, then let’s do it,
vote on it, and get on with the other
important matters that are the work of
this body.

I hope my colleagues are not going to
the unworthy ends of filibustering the
President’s nominees. It is unfair to
the President. It is unfair to the proc-
ess. It is unfair to Miguel Estrada who
has earned the right to be here.

I think it is important to remind my
Democratic colleagues of statements
they have made over the years oppos-
ing filibusters of judicial nominees. Of
course, there was a Democratic Presi-
dent in the White House at the time
these statements were made. I guess
that is the double standard for Mr.
Estrada, in more ways than one.

I remember, on the nomination of
Merrick Garland, here was a statement
of Senator SARBANES, who came to the
Senate the same time I did, and whom
I respect, the Senator from Maryland.
It was on the nomination of Merrick
Garland, President Clinton’s nominee
to the very same court, the Circuit
Court of Appeals for the District of Co-
lumbia, for which Miguel Estrada has
been nominated. He said this:

It is worse than that. It is not whether you
let the President have his nominees con-
firmed. You will not even let them be consid-
ered by the Senate for an up-or-down vote.
That is the problem today. In other words,
the other side will not let the process work
so these nominees can come before the Sen-
ate for judgment. Some may come before the
Senate for judgment and be rejected by the
Senate. That is OK. But at least let the proc-
ess work so the nominees have an oppor-
tunity and the judiciary has an opportunity
to have these vacant positions filled so the
court system does not begin to break down
because of the failure to confirm new judges.
The Senator from Delaware, when he was
chairman of the committee, always meas-
ured up to that responsibility, I think often
taking a lot of political heat for doing it.
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But he was out to make sure the system
could function. He had Republican Presi-
dents nominating judges. He processed their
nominations. He brought them to the floor of
the Senate. He gave the Senate a chance to
vote on them up or down for those people to
get confirmed. that process is breaking
down.

On another occasion Senator BIDEN
said:

So any member who is nominated for the
district or circuit court who, in fact, any
Senator believes will be a person of their
word and follow stare decisis, it does not
matter to me what their ideology is, as long
as they are in a position where they are in
the general mainstream of American polit-
ical life and they have not committed crimes
of moral turpitude, and have not, in fact,
acted in a way that would shed a negative
light on the court. But I also respectfully
suggest that everyone who is nominated is
entitled to have a shot, to have a hearing
and to have a shot to be heard on the floor
and have a vote on the floor.

That was a statement of Senator Jo-
SEPH BIDEN, CONGRESSIONAL RECORD,
March 19, 1997 at S2540.

This is a statement of Senator BAR-
BARA BOXER on the nomination of Mar-
garet Morrow, to the Ninth Circuit
Court of Appeals:

According to the U.S. Constitution, the
President nominates, and the Senate shall
provide advice and consent. It is not the role
of the Senate to obstruct the process and
prevent numbers of highly qualified nomi-
nees from even being given the opportunity
for a vote on the Senate floor.

That statement of Senator BOXER
was printed in the CONGRESSIONAL
RECORD, May 14, 1997 at S4420.

On the nomination of Judge Richard
Paez, to the Ninth Circuit, Senator
LEAHY, the distinguished ranking
member and Senator from Vermont,
said:

I have heard rumors that some on the Re-
publican side planned to filibuster this nomi-
nation. I cannot recall a judicial nomination
being successfully filibustered. I do not re-
call earlier this year when the Republican
Chairman of the Judiciary Committee and I
noted how improper it would be to filibuster
a judicial nomination. During this year’s
long-delayed debate on the confirmation of
Margaret Morrow, Senator Hatch said: ‘I
think it is a travesty if we ever start getting
into a game of filibustering judges.” Well, it
appears that travesty was successfully
threatened by some on the Republican side
of the aisle and kept the Minority Leader
from fulfilling his commitment to call up
the nomination for a confirmation vote.

That is printed in the CONGRESSIONAL
RECORD, October 14, 1997 at S12578.

He said:

If Senators are opposed to any judge, bring
them up and vote against them. But don’t do
an anonymous hold, which diminishes the
credibility and respect of the whole U.S. Sen-
ate. I have had judicial nominations by both
Democrat and Republican Presidents that I
intended to oppose. But I fought like mad to
make sure they at least got a chance to be
on the floor for a vote. I have stated over and
over again on this floor that I would refuse
to put an anonymous hold on any judge; that
I would object and fight against any fili-
buster on a judge, whether it is somebody I
opposed or supported; that I felt the Senate
should do its duty.

That was printed in the CONGRES-
SIONAL RECORD, June 18, 1998 at S6523.
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He said:

I hope we might reach a point where we as
a Senate will accept our responsibility and
vote people up or vote them down. Bring the
names here. If we want to vote against them,
vote against them.

That was printed in the CONGRES-
SIONAL RECORD, October 22, 1997 at
S10925.

He also said:

I hope that when we return . . . there will
be a realization by those in this body who
have started down this destructive path of
attacking the judiciary and stalling the con-
firmation of qualified nominees to the Fed-
eral bench that those efforts do not serve the
national interest or the American people I
hope that we can once again remove these
important matters from partisan and ideo-
logical politics.

That is a statement of Senator PAT-
RICK J. LEAHY printed in the CONGRES-
SIONAL RECORD of November 13, 1997 at
S12569.

There are other statements by my
colleagues, but I don’t want to bore the
Senate with any more. Let me just say,
I hope we do not have a double stand-
ard, but it sure looks as if we do. If
Miguel Estrada’s nomination is truly
filibustered—and I hope it is not, but
we are getting to the point where we
know it will be and we know that it is
because the time is passing—then I
think this body is going to be sorry be-
cause in the past we have been able to
stop filibusters. Both sides have la-
bored diligently to do so.

I have to tell you, if this is the way
it is going to be in the future, nobody
is going to be able to stop them. It just
means that really highly qualified can-
didates who are controversial to one
side are going to be filibustered. It is
that simple. I don’t want to see that
day come.

I am disappointed and somewhat out-
raged with the recent letter that was
sent to the President of the United
States. This was sent by the distin-
guished minority leader and the distin-
guished Democrat leader on the Judici-
ary Committee. The fact of the matter
is, Miguel Estrada’s hearing was held
in September of last year while the
Senate was under Democratic control.
The Democrats remained in control for
the rest of the 107th Congress. If they
weren’t satisfied with Miguel Estrada’s
answers at the hearing, they could
have held another hearing.

But this is what the letter said:

DEAR MR. PRESIDENT: We are writing in
reference to your nomination of Miguel
Estrada to the Estrada to the U.S. Court of
Appeals for the District of Columbia Circuit.
Pursuant to the Constitution, the Senate is
to act as a co-equal participant in the con-
firmation of judges to the federal bench. Un-
like nominations made by a President for
Executive Branch appointments, judicial
nominees are reviewed by the Senate for ap-
pointment to lifetime positions in the Judi-
cial Branch.

The Senate has often requested and re-
ceived supplemental documents when it is
considering controversial nominations or
when evaluating a candidate with a limited
public record. The Chairman of the Senate
Judiciary Committee wrote to your Adminis-
tration on May 15, 2002 to request such sup-
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plemental documents to assist in Senate
consideration of the Estrada nomination. In
particular, the request was made for appeal
recommendations, certiorari recommenda-
tions, and amicus recommendations that Mr.
Estrada worked on while at the Department
of Justice.

Prior Administrations have accommodated
similar Senate requests for such documents.
Such documents were provided during Sen-
ate consideration of the nominations of Rob-
ert H. Bork, William Bradford Reynolds,
Benjamin Civiletti, Stephen Trott, and Wil-
liam H. Rehnquist.

Your Administration has refused to accom-
modate the Senate’s request for documents
in connection with the Estrada nomination.
That refusal was a matter of inquiry at the
confirmation hearing held on this nomina-
tion on September 26, 2002. Following the
hearing, Senator Schumer wrote to the At-
torney General on January 23, 2003, to follow
up on the request.

I note parenthetically that was after
President Bush won the election and
the control of the Judiciary Committee
was on its way to the Republicans in
the Senate.

To continue with the letter:

In addition to requests for documents, Sen-
ators frequently question judicial nominees
during their confirmation hearings to deter-
mine philosophy, views and temperament.
For example, then-Senator John Ashcroft
asked nominees: ‘“Which judge has served as
a model for the way you would conduct your-
self as a judge and why?” Mr. Estrada re-
fused to answer a similar question.

During consideration of President Clin-
ton’s judicial nominees, Republican Senators
asked repeated questions regarding nomi-
nees’ judicial philosophy, views on legal
matters, and approaches to interpreting the
Constitution. They insisted on and received
answers. During his consideration before the
Senate Judiciary Committee, Mr. Estrada
failed to answer these kinds of questions.
These questions have not only been rou-
tinely asked by the Senate, they have been
routinely answered by other nominees—in-
cluding other nominees from your Adminis-
tration.

For the Senate to make an informed deci-
sion about Mr. Estrada’s nomination, it is
essential that we receive the information re-
quested and answers to these basic legal
questions. Specifically we ask:

1. That you instruct the Department of
Justice to accommodate the requests for
documents immediately so that the hearing
process can be completed and the Senate can
have a more complete record on which to
consider this nomination; and

2. That Mr. Estrada answer the questions
that he refused to answer during his Judici-
ary Committee hearing to allow for a cred-
ible review of his judicial philosophy and
legal views.

We would appreciate your personal atten-
tion to this matter.

Sincerely,
TOM DASCHLE.
PATRICK LEAHY.

Madam President, as I said before, if
they weren’t satisfied with Miguel
Estrada’s answers at his hearing which
they conducted and which they con-
trolled, then they could have held an-
other hearing. Nothing would have
stopped them. They had the power to
do so. They did not. They could have
asked him followup questions in writ-
ing. Only two of the Democrats did.
The fact of the matter is Estrada did
answer the questions he was asked by
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the Democrats and Republicans back in
September when he had his hearing.
My Democratic colleagues are unhappy
only because Mr. Estrada did not say
anything they could use to oppose him.
In other words, he didn’t tell them
what they really wanted to hear, which
would have been mistakes, or some
error, or some difference in opinion
they could then use to oppose him. He
answered the questions. He just didn’t
answer them the way they wanted him
to answer.

That is why they are trying to en-
gage in this fishing expedition and de-
manding unprecedented, unfettered ac-
cess to the internal privileged memo-
randa Mr. Estrada offered at the De-
partment of Justice. These memoranda
are attorney work product done for our
country when he worked for the Solic-
itor General. Any lawyer would object
to having to hand them over. He didn’t.
He was proud of his work. He didn’t
care if the Government would give
them over. But the Government has
taken a principled position; that is,
these internal documents should not be
turned over to the Senate Judiciary
Committee to be used to try to thwart
the nomination of anybody, or to be
used, since they were internal con-
fidential documents. They were the
work products of attorneys within the
Solicitor General’s Office. It is like
asking a nominee to give up all of the
confidential information his law firm
had and that he worked on during the
time at his law firm that is not in the
public record. Any lawyer would object
to turning that over.

What are we going to do when we dis-
agree with somebody who worked for
Senator HATCH? Are we going to ask
for all of the internal documents the
man or woman did while he worked for
me that were given for my purview as
their supervisor, and as their Senator,
so I could take those documents and
determine what to do in the future?

Let us make it even more clear.

Should Senator DASCHLE’s staff be
subject to this kind of thing?

Why would the Solicitor General’s
Office be subject to having to turn over
confidential documents that were
meant to help the Solicitor General
make decisions on behalf of our coun-
try? Can you imagine how that would
chill the work of the people in that of-
fice if attorneys there wanted to be-
come judges someday? You don’t think
that would cause them to be putting
their fingers up into the wind and ask-
ing, How will this be interpreted some-
day if I ever come up for a judicial
nomination? Hopefully they wouldn’t,
but, of course, they would. Let us be
honest about it.

But here, unlike Senator DASCHLE’S
representations—he certainly is a
friend of mine. He signed this letter. It
is the Department of Justice, not Mr.
Estrada, that holds the memos. The
Department has set forth the reasons
why it is so inappropriate to release
these memos. It is crystal clear to
me—to all seven remaining former So-
licitors General of the United States,
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and to the Washington Post. It is clear
to them, and to the Wall Street Jour-
nal. It is to just about everyone, it ap-
pears, except to my Democratic col-
leagues. Why would they want these
memoranda? To see if they could find
some reason to again attack Mr.
Estrada? Is this Hispanic gentleman so
unqualified they have to go on fishing
expeditions to try to find things to give
him a difficult time with?

The fact of the matter is he is as
qualified as anybody we have had be-
fore the committee, and the American
Bar Association said so. I know the Su-
preme Court Justices feel so. I know a
lot of leading Democratic lawyers in
this town are saying this is the man
who deserves confirmation. Why is he
being treated differently?

One of my colleagues the other day
was complaining he thinks some of us
over here are calling our Democratic
colleagues racists because they are
against Miguel Estrada. No. Nobody
over here has made that comment. No-
body over here has even implied that.
But what I have said is it isn’t because
he is Hispanic they are against him—it
is because he is a Hispanic Republican
who they think is conservative and
who is going on a court they think is
equally divided—where over 90 percent
of the cases are unanimous decisions,
anyway, in that court.

It is the worst excuse for voting
against him I have ever heard. But it is
because he is a Hispanic Republican
conservative. That is the reason they
are against him. They are so afraid he
might not please them when he gets on
the Circuit Court of Appeals for the
District of Columbia.

I suggest to them he is a great law-
yer. He understands precedent. He un-
derstands the rule of precedent. He un-
derstands the rule of what we call stare
decisis in the law, and he more than
told every one of them who questioned
him over and over that he would apply
the law as it is, regardless of his per-
sonal beliefs.

What more can anybody say? They
are accusing him of not being respon-
sive? I am accusing them of not being
fair to a Hispanic conservative Repub-
lican. I do not know what his point of
view is on Roe v. Wade. To this day, I
don’t know. I do know he at one time
helped the National Organization for
Women in a serious case, which I think
if they were offering him as a nominee
they would argue means he is all right.
I do not know what his position is. But
I will tell you this. He deserves to be
confirmed as a jurist on the Circuit
Court of Appeals for the District of Co-
lumbia.

Let me address in a little more detail
why this letter Senator DASCHLE and
Senator LEAHY sent to President Bush
is so outrageous in its continuous de-
mand for privileged documents.

At the outset, I must note the nature
of this request for unfettered access to
the universe of Mr. Estrada’s work
product is truly extraordinary. Con-
trary to what Senator DASCHLE and
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others would have us believe, and as I
have mentioned before, during the last
Congress the Senate confirmed Jona-
than Adelstein, a former aide to Sen-
ator ToM DASCHLE to a position on the
FCC. The Republicans did not demand
all of Mr. Adelstein’s memoranda to
Senator DASCHLE on telecommuni-
cations issues before confirming him,
despite the fact they would have been
useful in determining how Mr.
Adelstein would have approached his
decisions as a commissioner. This is
because of the obvious reason that to
do so would have intruded into the de-
liberative relationship between Mr.
Adelstein and Senator DASCHLE. No-
body here ever wanted to do that, even
if we didn’t like the appointment of
Mr. Adelstein. And some on our side
definitely did not like that appoint-
ment. I was not one of them, but there
was a considerable number who did not
agree with this appointment for the
same reason, and for other equally
sound reasons that I will detail.

No Member of this body should advo-
cate holding Mr. Estrada’s nomination
hostage to demands for access to inter-
nal, confidential documents he au-
thored at the Solicitor General’s Of-
fice.

My Democratic colleagues have
claimed that the Department of Jus-
tice has a history of disclosing pre-
viously confidential, internal docu-
ments in connection with confirmation
proceedings. This is simply not accu-
rate.

In a letter dated October 8, the De-
partment of Justice points out that
since the beginning of the Carter ad-
ministration there have been 67 former
Department of Justice employees con-
firmed as Federal circuit judges—38 of
whom, like Mr. Estrada, had no prior
judicial experience. Eight of these
nominees, again like Mr. Estrada, had
worked in the Solicitor General’s Of-
fice.

The Department of Justice could find
no record of having produced internal,
deliberative materials created by the
nominee while a DOJ lawyer in any of
these cases.

Madam President, one of my Demo-
cratic colleagues listed six nominees in
connection with which he claimed that
the Department of Justice released
confidential, internal documents. In its
October 8 letter, the Department of
Justice explained that of these nomi-
nees, the hearings of only one—only
one; Judge Bork—involved documents
from their service in the Solicitor Gen-
eral’s Office.

I think there have been those mis-
representations made to Senators in
their caucus, and they are absolutely
false, because I chatted with some of
my Democratic friends on my way over
to the medical liability hearing I con-
ducted this afternoon, and they were
citing these same specious arguments
that they had been told. Look, if we
are going to tell our colleagues things,
they ought to be accurate.

In that one case—Judge Bork’s—the
Department of Justice produced a lim-
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ited number of documents related to
specific topics of interest to the com-
mittee. The Department of Justice did
not agree to the fishing expedition that
was demanded, and they certainly did
not agree to the type of fishing expedi-
tion that my Democratic colleagues
now seek to impose upon Mr. Estrada
in the Justice Department.

As the Department of Justice ob-
served:

The vast majority of memoranda authored
or received by Judge Bork when he served as
Solicitor General were neither sought nor
produced. And the limited category of docu-
ments that were produced to the Committee
did not reveal the internal deliberative rec-
ommendations or analysis of assistance to
the Solicitor General regarding appeal, cer-
tiorari, or amicus recommendations in pend-
1ng cases.

Exactly what they have been asking
for here is something that has not been
done. Yet I know it has been rep-
resented to some of my Democratic
colleagues that the Department of Jus-
tice did give these kinds of documents.
Well, they did not. And I hope my col-
leagues are watching this so they can
get the truth.

This is hardly the unfettered, unprec-
edented access to privileged work prod-
uct that my Democratic colleagues
now seek. And why do they seek it for
this fellow who has every qualification
to be on the Circuit Court of Appeals
for the District of Columbia, and more,
who they have not laid a glove on, who
they cannot name one thing that would
refute his nomination other than these
specious arguments that he has not an-
swered the questions? Sure, he has an-
swered the questions. They just don’t
like the answers.

My Democratic colleagues also claim
that policy considerations weigh heav-
ily on the side of disclosure. Curiously,
however, they fail to mention the let-
ter that the committee received from
all seven living former Solicitors Gen-
eral of the United States, four of whom
are leading Democrat lawyers, leading
Democrat former Solicitors General.

I know some of my colleagues on the
other side have not heard that yet be-
cause I asked some of them what is
going to happen here and they indi-
cated they are probably going to fili-
buster. And then one of them said: Why
don’t you give up those documents
from the Justice Department? I said:
Well, seven former Solicitors General,
four of whom are Democrats, said that
would be preposterous, that they
should not do that. Those are confiden-
tial. That is the work product of attor-
neys in the Solicitor General’s Office.

You should have seen the surprised
look on some of my colleagues’ faces?
“Really?” It seems to me, if you are
going to argue against a person, you
ought to at least tell the truth and the
facts on the other side.

Why is it they are picking on this
young, terrific Hispanic candidate for
this job, who has the highest rating
from the American Bar Association, a
unanimously well-qualified rating?

The letter, dated June 24, 2002, was
signed by Democrat Seth Waxman—we
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all respect Seth; he is a great lawyer—
Walter Dellinger—one of the great
teachers in this country; taught at
Duke; a fine man; I have grown to
think a great deal of him as I have lis-
tened to him on a variety of matters,
where in the early days I was not sure
I did—Drew Days, who is a wonderful
African-American former  Solicitor
General, and a very adamant Demo-
crat; all of them are—and Archibald
Cox. You have to go pretty far to find
somebody more prestigious than Archi-
bald Cox. All Democrats: Waxman,
Dellinger, Days, and Cox. And it was
signed, as well, by Republicans Ken
Starr, Charles Fried, and Robert Bork.

The letter notes that when each of
the Solicitors General made important
decisions regarding whether to seek
Supreme Court review of adverse appel-
late decisions and whether to partici-
pate as amicus curiae in other high-
profile cases, they ‘‘relied on frank,
honest and thorough advice from
[their] staff attorneys like Mr. Estrada.

The letter explains that the open ex-
change of ideas, which must occur in
such a context, ‘‘simply cannot take
place if attorneys have reason to fear
that their private recommendations
are not private at all, but vulnerable to
public disclosure.”

The letter concludes that:

[Alny attempt to intrude into the Office’s
highly privileged deliberations would come
at a cost of the Solicitor General’s ability to
defend vigorously the United States’ litiga-
tion interests—a cost that also would be
borne by Congress itself.

This is a bipartisan group of seven
former Solicitors General—all the liv-
ing ones.

The former Solicitors General are
not the only ones who are disturbed by
my Democratic colleagues’ efforts to
obtain privileged Justice Department
memoranda. The editorial boards of
two prominent newspapers have also
criticized the attempt to obtain these
records. I am sure there are others as
well.

On May 28 of last year, the Wash-
ington Post—as I say, hardly a bastion
of conservative thought—editorialized
that the request ‘‘for an attorney’s
work product would be unthinkable if
the work had been done for a private
client. The legal advice by a line attor-
ney for the federal government is not
fair game either.”

According to the Washington Post:

Particularly in elite government offices
such as that of the solicitor general, lawyers
need to speak freely without worrying that
the positions they are advocating today will
be used against them if they ever get nomi-
nated to some other position.

Gee, that is a pretty good reason
from the Washington Post. I have to
tell you, that is a wise editorial, and it
is true. And it goes along with the
seven former Solicitors General, four
of whom are Democrats.

The Wall Street Journal also criti-
cized my Democratic colleagues’ re-
quest in two editorials. In its second
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editorial, which appeared on June 11,
they called the request ‘‘outrageous”
and noted that the true goal was ‘‘to
delay, [to] try . .. to put off the day
when Mr. Estrada takes a seat on the
D.C. Circuit Court of Appeals, from
which President Bush could promote
him to become the first Hispanic-
American on the U.S. Supreme Court.”

The Wall Street Journal got it pretty
right. What is really behind all this is
to damage this person as much as they
can so this Hispanic gentleman, with
all of these qualifications, can never
receive a nomination to the U.S. Su-
preme Court, can never be considered.

Well, I am doing my best to make
sure that does not happen, that he will
have a chance, just as any other great
lawyer in this country, to someday be
nominated. And that is one reason why
I have spent so much time on the floor.

Let me conclude. The bottom line is
that my Democratic friends are seek-
ing internal, confidential material that
any reasonable person, thinking about
it, would agree should not be delivered
by the Justice Department to the Sen-
ate for partisan purposes—for any pur-
poses.

Those seven former Solicitors Gen-
eral had no axes to grind. They under-
stand how important those documents
are, and how important they are to be
held confidential. Yet my colleagues on
the other side keep acting as if that is
a right they should have no matter
what.

Their attempts have been criticized
by all seven living former Solicitors
General and by at least two major
newspapers of which I am aware. But
more fundamental is the fact that Mr.
Estrada does not object to turning over
these memoranda. He has nothing to
hide. It is the Department of Justice
that has an institutional interest and a
rightful institutional interest in refus-
ing to comply with my Democratic col-
leagues’ request. I, for one, understand
and agree with the Department’s posi-
tion but the Department’s recal-
citrance in this dispute should neither
be imputed to nor held against Mr.
Estrada.

What bothers me is that we have had
colleague after colleague from the
other side come to the floor knowing
that these seven Solicitors General
have given this opinion—knowing it—
and have not informed their colleagues,
some of whom are very mixed up about
this. Why? Why wouldn’t they tell
them the truth? I guess to embarrass
Mr. Estrada.

This is a fishing expedition par excel-
lence. It is wrong. They just don’t want
a conservative Hispanic Republican on
this court at this time, especially one
who has all the credentials that Miguel
Estrada has because he would have to
be on anybody’s short list for the Su-
preme Court of the United States of
America. The longer they can delay
him from taking his seat, the more dif-
ficult it will be for him to have any
chance of being on the Supreme Court
and become the first Hispanic not only
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on the Circuit Court of Appeals for the
District of Columbia but the first His-
panic to serve on the U.S. Supreme
Court.

I am not saying the court is going to
pick Miguel Estrada, but he would be
on the short list; He is that good. How
many Senators have argued 15 cases be-
fore the Supreme Court, winning 10 of
them? How many Senators graduated
magna cum laude from Columbia or
from Harvard, which he did? How many
Senators held the prestigious position
of editor of the Harvard Law Review? I
don’t know of any.

All T can say is, how many Senators
could have served not only a circuit
court of appeals judge but also as a
clerk to a Justice of the U.S. Supreme
Court, Justice Anthony Kennedy? I
don’t think any of them. Maybe some,
but I don’t know of them.

We have reached the point where it is
just terrible. We have waited long
enough. We have been going on this de-
bate now for a week. That is longer
than most Supreme Court nomina-
tions. This man certainly deserves to
have an up-or-down vote and not a vote
on cloture.

I have been asked by the leader to
make the following unanimous consent
request: I ask unanimous consent that
there be an additional 6 hours for de-
bate on the Hstrada nomination; pro-
vided further that the time be equally
divided between the chairman and
ranking member or their designees,
and that following the conclusion of
that time, the Senate proceed to a vote
on the confirmation of the nomination
with no intervening action or debate.

The PRESIDING OFFICER (Mr.
ALEXANDER). Is there objection?

Mr. DODD. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH. I would modify my
unanimous consent request to 8 addi-
tional hours in addition to the 6 I have
asked for.

The PRESIDING OFFICER. Is there
objection?

Mr. DODD. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH. Let me modify it to 10
additional hours.

The PRESIDING OFFICER. Is there
objection?

Mr. DODD. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH. Let me go further, let
me modify it to 20 additional hours,
which would probably be close to 3
more days.

The PRESIDING OFFICER. Is there
objection?

Mr. DODD. Madam President, reserv-
ing the right to object, the good Sen-
ator, my friend from Utah, can add as
many hours as he would like, but the
Senate wants to be heard on this mat-
ter. There will be objections noted on
every request for additional time.

Mr. HATCH. Is the Senator telling
me no matter what I offer that Senate
Democrats are going to object?
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Mr. DODD. To try to limit debate on
this matter, I tell my good friend from
Utah, that any effort to limit debate
will be objected to.

Mr. HATCH. Even if I go up to 40 or
50 hours?

Mr. DODD. This is not about the
amount of time. The Senate wishes to
be heard on this matter. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH. I don’t blame the distin-
guished Senator from Connecticut for
having to make these objections.

Mr. DODD. I don’t blame the good
Senator from Utah for making the re-
quests.

Mr. HATCH. I am going to keep mak-
ing them because it is apparent now
that we are in the middle of a fili-
buster. I just want to warn the Senate,
that is not a good thing. It is not fair
to the President. It is not fair to
Miguel Estrada. It is not fair to the
process. It is not fair to the judiciary.
It is not fair to Senators who have been
fair to Democrat nominees who were
heavily contested where there were no
cloture votes or no, should I say, real
filibuster. It is just plain not fair.

What is so wrong with giving this
Hispanic man, who may be conserv-
ative and who is Republican, an oppor-
tunity to serve, to break through that
intellectual glass ceiling that suddenly
seems to have been erected and give
him an opportunity to serve since he
has such great ability to be able to do
so and has proven it?

I repeat again, he has the highest
recommendations of the American Bar
Association, the gold standard of my
colleagues on the other side. They are
the ones who said that the ABA rec-
ommendations are the gold standard,
and he holds a unanimously well-quali-
fied, highest rating of the American
Bar Association. How can we stand
here and filibuster somebody like that?

All I can say is that I hope everybody
in America is watching us because it is
just plain not fair nor is it right. If we
are going to do this, it is a road I sure-
ly don’t want to see the Senate go
down. I am hoping that my good friend
from Connecticut will talk to his
friends on the other side and my
friends on the other side and get some
reason.

We are now at a new point in history
for this body. In the confirmation of ju-
dicial nominees, this will be the first
time in the history of this country and
of this body that a filibuster will be
conducted against a circuit court of ap-
peals nominee, a true filibuster. I am
going to keep the door open for my col-
leagues to see the error of their ways,
and hopefully we can resolve this mat-
ter before the end of this week or in
any reasonable time. I offered up to 50
hours that were objected to. I am sure-
ly hoping that my colleagues who
think a little more clearly on the other
side will influence all of our other col-
leagues who are seemingly so caught
up in an ideological warfare and give
this vote to Miguel Hstrada who de-
serves it.
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I notice my colleague has been pa-
tiently waiting for a long time. I apolo-
gize to him, but I had to make these
comments.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Madam President, I am
not a member of the Judiciary Com-
mittee. I was in the other body some
years ago when I served there. But like
many of my colleagues here who have
served in this institution for some time
and have been involved in any number
of judicial nominations, going back
now over the past two decades, this is
a unique moment.

My friend and colleague from Utah
has called this a moment of historic
significance. I agree with him about
that. This is an important moment his-
torically. It is an important moment
for this institution.

I enjoy carrying every day with me
in my pocket a copy of the Declaration
of Independence and the Constitution
given to me some years ago by my
seatmate, Senator ROBERT C. BYRD of
West Virginia, a rather tattered look-
ing copy now. I carry it with me and
refer to it quite frequently as a re-
minder to myself of what a wonderful
privilege it is to serve in this institu-
tion and the sacred obligation we bear,
each and every one of us, when we are
sworn in as Members of this body to
uphold and defend this Constitution.

There are two important relevant
points during the next few moments as
I share my thoughts on the matter of
this nomination. The first begins with
article III of the Constitution written
more than 200 years ago by our Found-
ing Fathers. It says:

The judicial Power of the United States,
shall be vested in one supreme Court, and in
such inferior Courts as the Congress may
from time to time ordain and establish.

The judges, both of the supreme and infe-
rior Courts, shall hold their offices during
good Behaviour . . . [in a sense for life].

It is a unique office in the judicial
branch in this country. Unlike article
II on the Presidency, in article III, ju-
dicial nominations serve, during good
behavior, for the rest of their lives.

This nominee is in his early forties, I
am told. God willing, Miguel Estrada
may have as many as 40 or 50 years to
serve on the judicial branch of this
country, either at the circuit court
level, or possibly the Supreme Court
level, having listened to my friend
from Utah about the possibility of
being on a short list.

So in assessing this nomination and
the process, it is critically important
that my colleagues and others be mind-
ful of this article III, section 1 provi-
sion, that judges are nominated by the
President and serve, if confirmed, for
life. These are unique positions in the
entire constellation of offices that
could be held in the Federal Govern-
ment—for life, during good behavior.

The second provision that is impor-
tant to take note of as you engage in
this discussion is in article II, section
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2. T will quote it. Article II, section 2,
in part, reads, in the second paragraph:

He [the President] shall have, Power by
and with the Advice and Consent of the Sen-
ate, to make Treaties, provided two-thirds of
the Senators present concur; and he shall
nominate, and by and with the Advice and
Consent of the Senate, shall appoint Ambas-
sadors, other public Ministers and Consuls,
judges of the Supreme Court, and all other
Officers of the United States. . . .

By and with the advice and consent
of the United States Senate.

Those two provisions are critically
important to keep in mind as you lis-
ten to this debate and discussion about
this particular nomination. The debate
and discussion, I suggest, goes far be-
yond the individual attributes, quali-
fications of Miguel Estrada.

For those reasons, I totally agree
with my colleague from Utah that this
is a historic moment in terms of how
we consider this process, which has
survived for more than 200 years. It has
never been changed. Over the history of
this institution, Senates have taken
the role of advice and consent to vary-
ing degrees with more or less serious-
ness. There have been times when there
was hardly any advice and consent, and
matters went through here rather rou-
tinely. I think most historians look
back on those periods and would define
those moments as being less than stel-
lar periods of this institution’s history.
When this institution, a coequal
branch of Government with the article
I and article III branches of govern-
ment, has taken its advise and consent
role seriously—particularly with life-
time appointments—then I think we
have lived up to the Founding Fathers’
ambitions for this body.

I have voted for almost every Presi-
dential nominee to serve in a cabinet
or ambassadorial post. I received sig-
nificant criticism when I voted for
John Tower more than a decade ago
during the administration of the first
President Bush. I voted for John
Ashcroft to be Attorney General of the
United States and received substantial
criticism, and still do, to this day from
people in my own party. I did so not be-
cause I agreed with John Ashcroft or
with John Tower, but I happen to be-
lieve that, when it comes to cabinet of-
ficers or ambassadors for periods of
limited duration, Presidents ought to
be able to have their counsel and offi-
cial team to advance the ideas and val-
ues they articulated during their cam-
paigns and which the American public
supported through the election process.
That is not to say I would vote for
every single nominee of whatever kind,
because I take the advice and consent
role seriously.

I have always felt when it comes to
judicial nominations, because of that
article III, section 1 language that
gives them the right to serve for life,
far beyond the tenure of the President
who appoints them or the Congress
that confirms them, far beyond any
tenure of anyone who serves in any of-
fice in the Federal Government, there
is a heightened degree of responsibility
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to fulfill the article II, section 2 provi-
sions of the Constitution to provide our
advice and consent.

So it is with that background I come
to this nomination, not because I want
to necessarily become embroiled in the
conditions or qualifications of Miguel
Estrada, but because I am deeply con-
cerned we are getting away from ful-
filling the Senate’s historic respon-
sibilities of fulfilling its article II, sec-
tion 2 functions and responsibilities.

So I rise to express my opposition to
this confirmation and to vote, when
the matter occurs, against this nomi-
nation, for one simple reason: The ad-
ministration and Mr. Estrada have
failed to provide this Member and this
institution and its Members with suffi-
cient evidence to demonstrate that Mr.
Estrada would fairly and objectively
decide cases that will come before the
Court of Appeals for the DC Circuit.

I have no doubt in my mind, nor
should anyone, that Mr. Estrada was
not chosen in some sort of a blind lot-
tery. His name wasn’t just picked out
of the blue because we thought we
would like to have a Hispanic on the
bench—he has a Hispanic heritage;
therefore, we will take Mr. Estrada. I
promise you there were people who
questioned Mr. Estrada about his views
before his nomination was made by the
President of the United States. Let
there be no doubts or illusions about
that. The question remains, then, if the
President is satisfied this nominee is
qualified to sit on the District’s Circuit
Court of Appeals, why should those of
us who have to vote on this nomination
not also be entitled to the same oppor-
tunity to be full informed about his
views? Not about particular cases that
may or could come before the court. I
have always felt we have no business
inquiring of a judicial nominee what
his or her views might be about a pend-
ing matter that might come before
them. But on general questions about
their judicial philosophy, their de-
meanor, how a nominee would conduct
him or herself as a judge, those are en-
tirely legitimate issues. In fact, we
bear a responsibility to see that those
questions are raised—certainly, just as
the President or his appointees have
questioned Mr. Estrada on those mat-
ters. Before they sent his name up
here, I promise you they did that. Cer-
tainly those of us who have the respon-
sibility under the Constitution to pro-
vide our advice and consent, and ulti-
mately our votes, should be entitled to
the same opportunity. We have been
denied that opportunity. But whatever
reasons and motivations there may be
this is a process issue that should not
be tolerated.

To suggest a nomination can be made
by the President and sent to this body,
and that this body should confirm such
a nominee without having a meaning-
ful opportunity to solicit information
from the nominee is a precedent I don’t
think we ought to make. That is why I
agree with my colleague from Utah
that this is a historic moment. We
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should not walk away from our respon-
sibility simply because Mr. Estrada is
Hispanic and, apparently, of good back-
ground. I am not arguing about all of
the good things I’'ve heard about Mr.
Estrada. What concerns me is the
President and the nominees, or the ap-
pointees at the Justice Department,
have had an opportunity to inquire of
Mr. Estrada about his views, and that
this body—a coequal branch—the Con-
stitution requires we who exercise our
advice and consent function are being
denied that same opportunity. So no
one that I know of—maybe there are
some, but certainly not this Member—
is questioning the accomplishments of
Mr. Estrada. What many in the Cham-
ber have questioned, however, is
whether Mr. Estrada is likely to be a
fair and unbiased appeals court judge
for life.

This is an extremely important nom-
ination for the reasons I have just tried
to articulate. The Court of Appeals for
the District of Columbia is an impor-
tant court that has exclusive jurisdic-
tion to review many Federal adminis-
trative law questions. In a sense, the
Court of Appeals for the District of Co-
lumbia is the Nation’s second highest
court, because its decisions can pro-
foundly impact how the Federal Gov-
ernment conducts the people’s busi-
ness. The decisions made by the court
of appeals affect all of us across the
country. This is not a debate, as I said
a moment ago, about whether Mr.
Estrada should be appointed to serve as
a trial judge where he might gain some
judicial experience, although were he
to go through the process and refuse to
respond to the questions, I would have
the same concerns, even for a district
court nominee. I think the precedent is
dangerous. When the President nomi-
nates someone to serve as an appellate
court judge and we allow the non-
answers to stand, the matter is even
that much more serious because it is
an appellate court.

Rather, this is a debate about wheth-
er Mr. Estrada, who has never served as
a judge anywhere before, should be ap-
pointed as a judge who will judge
judges and issue final decisions on a
wide-ranging set of legal questions that
will have national impact.

My colleague from New York, Sen-
ator SCHUMER, as well as others who
are members of the Judiciary Com-
mittee, has pointed out Mr. Estrada is
a young man, as I mentioned earlier.
He is in his early forties. If confirmed,
he may spend the next half century
making decisions that will affect our
children, our grandchildren, and gen-
erations to come. This is a lifetime ap-
pointment.

Again, I emphasize that point under
article III, section 1. There is no going
back if we find out Mr. Estrada is not
a good judge. This vote is final, and if
we confirm Mr. Estrada, we are all
going to have to live with that decision
the rest of our lives. We are being
asked to confirm Mr. Estrada even
though we have been provided with vir-
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tually no information about his judi-
cial philosophy or judicial competency.

We have been offered some evidence
that Mr. Estrada is a good lawyer, but
good lawyers do not necessarily make
good judges and, in my view, Mr.
Estrada, like all judicial nominees, has
an obligation to show the Senate he
can be a good judge. He showed the
President he can be a good judge, obvi-
ously. He showed the staff at the Jus-
tice Department he could be a good
judge. But he has not shown the Mem-
bers of this body, nor has the American
public had the opportunity, through us,
to draw that same conclusion.

We are not hiring a lawyer, we are
confirming a judicial nomination. One
of the fundamental differences between
lawyers and judges is that lawyers are
supposed to zealously represent the in-
terests of their clients, but judges are
supposed to be balanced, of even tem-
perament, fair, impartial. We want
lawyers to be passionate in advocating
the causes of their clients, defending
those who deserve to be defended and
prosecuting those who deserve to be
prosecuted. We have an entirely dif-
ferent expectation of judges in terms of
demeanor and behavior.

Again, the fact that Mr. Estrada is a
very good lawyer, a passionate advo-
cate on behalf of his clients, is cer-
tainly a good recommendation, but not
necessarily a recommendation that he
bears the temperament to sit as a
judge on the circuit court of appeals.
That may be the case, but when we are
denied the opportunity to inquire of
him about his judicial temperament,
about his philosophy, then, in my view,
we really don’t know. And if we con-
firm a nomination when we really
don’t know we are setting a precedent
that I think is dangerous indeed.

Mr. Estrada, apparently on the ad-
vice of the administration, has chosen
not to respond to the Senate’s ques-
tions, refusing to answer questions on
what he thinks about legal issues. He
was asked by Senator SCHUMER, I am
told, in the committee to name one Su-
preme Court decision over the last 40
or 50 years with which he disagreed. I
do not know of a person in this Cham-
ber who could not answer that question
in about 2 minutes, particularly those
who are members of the bar, attorneys
by profession. Certainly, we all know of
cases, maybe even cases we learned
when we were in law school that we
thought were wrong.

If Mr. Estrada, this terrific lawyer, a
graduate of Harvard Law School, Phi
Beta Kappa, cannot name one Supreme
Court case with which he disagrees,
then we are getting a message: I am
not going to answer your questions
about these matters, period. I think it
is dangerous to allow nominees to
refuse to respond.

My colleague from Utah, the chair-
man of the committee, Senator HATCH,
once noted that when it comes to judi-
cial nominations:

The Senate has a duty not to be a
rubberstamp.
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I could not agree more with my
friend and colleague from Utah on that
point. This is not a trivial matter to be
taken lightly. I believe it would be ir-
responsible to vote to confirm a judi-
cial nominee without knowing some-
thing about his or her judicial tem-
perament.

Not every judicial nominee comes to
the Senate with years of experience on
the bench, but when a nominee, such as
Miguel Estrada, has no judicial experi-
ence, we bear a responsibility to look
for other evidence of his demeanor and
his ability to put aside rancor in favor
of balanced judicial reasoning.

I would like to add that when nomi-
nees with similar backgrounds as Mr.
Estrada have provided us with evi-
dence, they have been confirmed by the
Senate regardless of their ideologies. It
was a few months ago the Senate Judi-
ciary Committee and the full Senate
voted unanimously to confirm Pro-
fessor Michael McConnell as a judge on
the Tenth Circuit Court of Appeals. De-
spite his impressive credentials as a
lawyer and scholar, he had never been
a judge before and, as we all know, a
number of groups were concerned that

his clearly conservative ideologies
would influence his decisions on the
bench.

However, after Professor McConnell
openly and extensively discussed his
opinions on issues, such as federalism
and Roe v. Wade, in his hearing before
the Judiciary Committee, then the full
Senate, Democrats as well as Repub-
licans, agreed that he would fulfill his
duties as a judge impartially regardless
of his personal views.

That is a recent example of a nomi-
nee unanimously confirmed by this
body. But Professor McConnell had the
courage of his convictions. He was not
ashamed to stand up and say what he
believed and why he believed it. As a
result of that kind of forthrightness,
this body unanimously confirmed him
to be a circuit court judge. He had no
judicial experience, but he was not
ashamed of who he was or in what he
believed.

I do not know Mr. Estrada, and I pre-
sume he is not ashamed of his views,
but the reluctance to share those views
with the membership of the Senate,
with the members of the Judiciary
Committee, is troubling, to put it mild-
ly. When a nominee will not answer
questions, when they cannot name a
single Supreme Court case with which
they disagree, then we begin to get
concerned that this is a stonewalling
operation.

During a hearing before the Senate
Judiciary Committee, Mr. Estrada re-
fused to answer a long list of questions
about his positions on important legal
matters. Mr. Estrada refused to explain
whether he is inclined to support the
interests of business, States rights, the
rights of workers, consumers, or chil-
dren. He refused to comment on wheth-
er he would approve the administra-
tion’s environmental rollbacks. He
even declined to give his opinion on a
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wide range of constitutional issues—
the merits of Roe v. Wade, the con-
stitutionality of affirmative action
programs, the death penalty, employ-
ment discrimination against homo-
sexuals, the balance between environ-
mental protection and property rights,
the public’s right to know about health
and safety standards versus a litigant’s
right to privacy in product liability
cases.

Is there any doubt that the President
or his appointees or staff at the Justice
Department have a good idea of how
Mr. Estrada feels about those ques-
tions? Does anyone believe for a second
they would send his nomination to the
Senate without having some idea of
where he stood on these questions? And
do not I as a Member of this body, in a
coequal branch of Government, have a
right, before I cast my vote, to at least
have the opportunity to raise these
questions and get some answers to
them? I think I do.

If we set the precedent of saying you
can be nominated by a President of any
party, that your appointed staff at the
Justice Department can ask these
questions and know the answers, but
Members of the Senate, Democrats or
Republicans, have no right to solicit or
find out this information, that is dan-
gerous. That is precedent setting. That
is troubling, indeed.

Regardless of who the nominee is, re-
gardless of who the President is who
sends a nominee to this Chamber, if we
set the precedent that people can go
through the confirmation process and
not share with us their general views—
not their views on how they would rule
on individual pending cases; I would
strenuously object to questions like
that—but to get some sense of the
nominee’s demeanor, judicial philos-
ophy and ideas. Much to the great cred-
it of Professor McConnell, with whom I
would disagree on many matters, I be-
lieve, I admire the fact he had the in-
testinal fortitude to stand up and say:
This is what I believe.

As a result of that, the full support of
the Senate. But I am deeply troubled
with the idea that a person can stone-
wall, not answer these questions, and
then be confirmed by this body. This
issue goes far beyond Miguel Estrada.
Our failure to understand that, I think,
is dangerous.

When asked about each and every one
of the issues I've discussed, Mr.
Estrada refused to articulate an opin-
ion to the members of the Judiciary
Committee. It ought to be troubling to
every one of us, regardless of our views,
to set that precedent. It is troubling,
to say the least, that a prospective ap-
pellate court judge and one who clear-
ly, should a vacancy arise in the Su-
preme Court, according to my friend
from Utah—and I believe he is cor-
rect—will be on the short list to be on
the Supreme Court—that he would
have no opinions on any of these mat-
ters.

If Mr. Estrada does indeed have opin-
ions on these issues, it is even more
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troubling that he refuses to make
those opinions known, not just to me
or members of the committee but to
the American public who have sent us
to the Senate to represent them. They
have a right to know how this indi-
vidual would at least view some of
these basic fundamental constitutional
questions.

Instead of honestly and openly an-
swering questions about his judicial
philosophy, Mr. Estrada decided to
keep quiet, to take his chances, and
roll the dice on the floor of the Senate,
hoping that the dice would be loaded in
his favor and that there would be no
way to stop this nomination from
going forward.

Senator SCHUMER once again pointed
out that if we confirm Miguel Estrada,
we are ratifying a don’t-ask-don’t-tell
policy for judicial nominees. Trag-
ically, I think that characterization is
correct.

Mr. Estrada sat before the Judiciary
Committee and said nothing, believing
if he did not say a word, the majority
of the Senate would rubberstamp his
nomination. And in turn, the adminis-
tration has willingly participated in
this conspiracy of silence to deny the
Senate and the American people access
to information by refusing to release
copies of Mr. Estrada’s legal memo-
randa from his time in the Solicitor
General’s Office.

I listened to my colleague from Utah
go on at some length about this point.
There is no legal requirement that
memoranda from the Solicitor Gen-
eral’s Office be withheld from the Sen-
ate. It is true that previous Solicitors
General have said they would prefer
that these documents not be forwarded
to the Senate for the reason that this
might make it difficult in future years
to get the kind of candid assessments
by Justice Department lawyers. I am
somewhat sympathetic to that argu-
ment forwarded by my colleague from
Utah, but in the absence of any other
information it is more necessary to see
documents. Certainly, if a person is
forthcoming in sharing their views and
thoughts, then the necessity to go and
solicit documents from the Justice De-
partment where a nominee may have
worked before ought to be avoided, but
the issue arises when a nominee refuses
to answer any questions. Where there
are no other papers, no documents,
very few written materials that the
nominee has produced, the value of
these legal memoranda is heightened.
So that in the absence of being forth-
coming when the questions are asked,
where does one go? What do I rely on?
Do I say to my constituents back home
that I am sorry he would not say any-
thing and, by the way, there is no legal
requirement but the Solicitor Gen-
eral’s Office won’t share information
either?

Now, based on some research that has
been done, there is precedent for the
Solicitor General sharing information,
that is really true, and I will leave it to
my friend and former chairman of the
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Judiciary Committee, the Senator
from Vermont, Mr. LEAHY, to comment
specifically on that.

Going back a number of years ago,
the Judiciary Committee sought and
received a number of documents, I be-
lieve during the Bork nomination and
several others. I think Judge Trott was
another case. There were two or three
others who had worked in the Solicitor
General’s Office or other offices at the
Department of Justice, and they shared
with the Senate Judiciary Committee
the work product of those employees.
Those documents were used by the Ju-
diciary Committee during the con-
firmation process.

I do not disagree with the Senator
from Utah that there are some con-
cerns about going that route for the
reasons I have stated, but there is
precedent where that information has
been made available to the Senate Ju-
diciary Committee when considering
nominations for the Federal judiciary.

Mr. HATCH. Will the Senator yield
on that point?

Mr. DODD. Let me finish my state-
ment, and I will come back because I
am going to put in the RECORD a large
number of documents that make that
case.

Mr. HATCH. I just ask the Senator to
yield on that narrow point.

Mr. DODD. I would like to finish my
statement rather than engage in a de-
bate on this particular point.

Mr. HATCH. I do not want to debate.
I just want to make one point.

Mr. DODD. I yield for one question.

Mr. HATCH. Is the Senator aware
that I just went through that the Jus-
tice Department proved that these
types of documents have never been
given to anybody?

Mr. DODD. I was not going to dwell
on the point.

Mr. HATCH. We go over and over it.

Mr. DODD. Then I will go over and
over it. In the past documents were
submitted to the Senate Judiciary
Committee.

Mr. HATCH. No, they weren’t.

Mr. DODD. There are four pages of
list here that go on. They sent us a
long list.

Mr. HATCH. Is the Senator aware of
the list from the Justice Department?

Mr. DODD. In fact, I have a letter
from the Justice Department dated
May 10, 1988, signed by Thomas M.
Boyd, Acting Assistant Attorney Gen-
eral, in which he says to Chairman
Biden:

As assistant attorney general John Bolton
noted in an August 24, 1987, letter to you,
many of the documents provided to the com-
mittee reflect or disclose purely internal de-
liberations within the Executive Branch, the
work product of attorneys in connection
with government litigation or confidential
legal advice received from or provided to cli-
ent agencies within the Executive Branch.
We provided these privileged documents to
the committee in order to respond fully to
the Committee’s request and to expedite the
confirmation process.

Would you send them back, in es-
sence. These were documents in the
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committee that were provided by the
Solicitor General’s Office, and the as-
sistant attorney general is asking for
them back. What do you mean, they
had not been sent up? They were.

I do not want to dwell on this point,
but when we get no information from
the nominee about where he stands on
important matters—by the way, here is
a list of the documentation in that par-
ticular case that goes on for four pages.
I ask unanimous consent that these
matters be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
Record, as follows:

U.S. DEPARTMENT OF JUSTICE, OF-
FICE OF LEGISLATIVE AND INTER-
GOVERNMENTAL AFFAIRS,

Washington, DC, September 2, 1987.
Hon. JOSEPH R. BIDEN, Jr.,
Chairman, Senate Judiciary Committee,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: Attached is one set of
copies of documents assembled by the De-
partment in response to your August 10, 1987
request for documents relating to the nomi-
nation of Robert Bork to the supreme court
of the United States, and provided in re-
sponse to requests made to date by Com-
mittee staff. These documents are being pro-
vided under the conditions stated in my Au-
gust 24, 1987 letter to you.

Sincerely,
JOHN R. BOLTON,
Assistant Attorney General.
Attachments.
U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, August 10, 1987.
Hon. EDWIN MEESE III,
Attorney General, Department of Justice,
Washington, DC.

DEAR GENERAL MEESE: As part of its prepa-
ration for the hearings on the nomination of
Judge Robert Bork to the Supreme Court,
the Judiciary Committee needs to review
certain material in the possession of the Jus-
tice Department and the Executive Office of
the President.

Attached you will find a list of the docu-
ments that the Committee is requesting.
Please provide the requested documents by
August 24, 1987. If you have any questions
about this request, please contact the Com-
mittee staff director, Diana Huffman, at 224—
0747.

Thank you for your cooperation.

Sincerely,
JOSEPH R. BIDEN, Jr.,
Chairman.
REQUEST FOR DOCUMENTS REGARDING THE

NOMINATION OF ROBERT H. BORK TO BE As-

SOCIATE JUSTICE OF THE UNITED STATES SU-

PREME COURT

Please provide to the Committee in accord-
ance with the attached guidelines the fol-
lowing documents in the possession, custody
or control of the United States Department
of Justice, the Executive Office of the Presi-
dent, or any agency, component or document
depository of either (including but not lim-
ited to the Federal Bureau of Investigation):

1. All documents generated during the pe-
riod from 1972 through 1974 and constituting,
describing, referring or relating in whole or
in part to Robert H. Bork and the so-called
Watergate affair.

2. Without limiting the foregoing, all docu-
ments generated during the period from 1972
through 1974 and constituting, describing, re-
ferring or relating in whole or in part to any
of the following:

a. Any communications between Robert H.
Bork and any person or entity relating in
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whole or in part to the Office of Watergate
Special Prosecution Force or its
predecessors- or successors-in-interest;

b. The dismissal of Archibald Cox as Spe-
cial Prosecutor;

c. The abolition of the Office of Watergate
Special Prosecution Force on or about Octo-
ber 23, 1973;

d. Any efforts to define, narrow, limit or
otherwise curtail the jurisdiction of the Of-
fice of Watergate Special Prosecution Force,
or the investigative or prosecutorial activi-
ties thereof;

e. The decision to reestablish the Office of
Watergate Special Prosecution Force in No-
vember 1973;

f. The designation of Mr. Leon Jaworski as
Watergate Special Prosecutor;

g. The enforcement of the subpoena at
issue in Nizxon v. Sirica;

h. Any communications on October 20, 1973
between Robert H. Bork and then-President
Nixon, Alexander Haig, Leonard Garment,
Fred Buzhardt, Elliot Richardson, or William
Ruckelshaus;

1. Any communications between Robert H.
Bork and then-President Nixon, Alexander
Haig and/or any other federal official or em-
ployee on the subject of Mr. Bork and a posi-
tion or potential position as counsel to
President Nixon with respect to the so-called
Watergate matter;

m. Any action, involvement or participa-
tion by Robert H. Bork with respect to any
issue in the case of Nader versus Bork, 366 F.
Supp. 104 (D.D.C. 1975), or the appeal thereof;

n. Any communication between Robert H.
Bork and then-President Nixon or any other
federal official or employee, or between Mr.
Bork and Professor Charles Black, con-
cerning Executive Privilege, including but
not limited to Professor Black’s views on the
President’s ‘‘right” to confidentiality as ex-
pressed by Professor Black in a letter or ar-
ticle which appeared in the New York Times
in 1973 (see Mr. Bork’s testimony in the 1973
Senate Judiciary Committee hearings on the
Special Prosecutor);

O. The stationing of FBI agents at the Of-
fice of Watergate, Special Prosecution Force
on or about October 20, 1973, including but
not limited to documents constituting, de-
scribing, referring or relating to any commu-
nication between Robert H. Bork, Alexander
Haig, or any official or employee of the Of-
fice of the President or the Office of the At-
torney General, on the one hand, and any of-
ficial or employee of the FBI, on the other;
and

p. The establishment of the Office of Wa-
tergate Special Prosecution Force, including
but not limited to all documents consti-
tuting, describing, referring or relating in
whole or in part to any assurances, represen-
tations, commitments or communications by
any member of the Executive Branch or any
agency thereof to any member of Congress
regarding the independence or operation of
the Office of Watergate Special Prosecution
Force, or the circumstances under which the
Special Prosecutor could be discharged.

3. The following documents together with
any other documents referring or relating to
them:

a. The memorandum to the Attorney Gen-
eral from then-Solicitor General Boark,
dated August 21, 1973, and its attached ‘‘re-
draft of the memorandum intended as a basis
for discussion with Archie Cox’’ concerning
“The Special Prosecutor’s authority’ (type-
set copies of which are printed at pages 287-
288 of the Senate Judiciary Committee’s 1973
‘‘Special Prosecutor’ hearings);

b. The letter addressed to Acting Attorney
General Bork from then-President Nixon,
dated October 20, 1973., directing him to dis-
charge Archibald Cox;

c. The letter addressed to Archibald Cox
from then-Acting Attorney General Bork,
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dated October 20, 1973, discharging Mr. Cox
for his position as Special Prosecutor;

d. Order No. 546-73, dated October 23, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Abolishment of Office of Wa-
tergate Special Prosecutor Force’’;

e. Order No. 547-73, dated October 23, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Additional Assignments of
Functions and Designation of Officials to
Perform the Duties of Certain Offices in Case
of Vacancy, or Absence therein or in Case of
Inability or Disqualification to Act’’;

f. Order No. 5561-73, dated November 2, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Establishing the Office of
Watergate Special Prosecution Force’’;

g. The Appendix to Item 2.f., entitle ‘“Du-
ties and Responsibilities of Special Pros-
ecutor’’;

h. Order No. 552-73, dated November 5, 1973,
signed by then-Acting Attorney General
Bork, designating ‘‘Special Prosecutor Leon
Jaworski the Director of the Office of Water-
gate Special Prosecution Force’’;

i. Order No. 5564-73, dated November 19, 1973,
signed by then-Acting Attorney General
Bork, entitled ‘‘Amending the Regulations
Establishing the Office of Watergate Special
Prosecution Force’’; and

j. The letter to Leon Jaworski, Special
Prosecutor, from then-Acting Attorney Gen-
eral Bork, dated November 21, 1973, con-
cerning Item 2.i.

4. All documents constituting, describing,
referring or relating in whole or in part to
any meetings, discussions and telephone con-
versations between Robert H. Bork and then-
President Nixon, Alexander Haig or any
other federal official or employee on the sub-
ject of Mr. Bork’s being considered or nomi-
nated for appointment to the Supreme
Court.

5. All documents generated from 1973
through 1977 and constituting, describing, re-
ferring or relating in whole or in part to
Robert H. Bork and the constitutionality,
appropriateness or use by the President of
the United States of the ‘“Pocket Veto”
power set forth in Art. I, section 7, paragraph
2 of the United States Constitution, includ-
ing but not limited to all documents consti-
tuting, describing, referring or relating in
whole or in part to any of the following:

a. The decision not to petition for certio-
rari from the decision of the United States
Court of Appeals for the District of Columbia
Circuit in Kennedy v. Sampson, 511 F.2d 430
(1947);

b. The entry of the judgment in Kennedy v.
Jones, 412 F. Supp. 3563 (D.D.C. 1976); and

c. The policy regarding pocket vetoes pub-
licly adopted by President Gerald R. Ford in
April 1976.

6. All documents constituting, describing,
referring or relating in whole or in part to
Robert H. Bork and the incidents at issue in
United States v. Gray, Felt & Miller, No. Cr. 78—
00179 (D.D.C. 1978), including but not limited
to all documents constituting, describing,
referring or relating in whole or in part to
any of the exhibits filed by counsel for Ed-
ward S. Miller in support of his contention
that Mr. Bork was aware in 1973 of the inci-
dents at issue.

7. All documents constituting, describing
or referring to any speeches, talks, or infor-
mal or impromptu remarks given by Robert
H. Bork on matters relating to constitu-
tional law or public policy.

8. All documents constituting, describing,
referring or relating in whole or in part ei-
ther (i) to all criteria or standards used by
President Reagan in selecting nominees to
the Supreme Court, or (ii) to the application
of those criteria to the nomination of Robert
H. Bork to be Associate Justice of the Su-
preme Court.
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9. All documents constituting, describing,
referring or relating in whole or in part to
Robert H. Bork and any study or consider-
ation during the period 1969-1977 by the Ex-
ecutive Branch of the United States Govern-
ment or any agency or component thereof of
school desegregation remedies. (In addition
to responsive documents from the entities
identified in the beginning of this request,
please provide any responsive documents in
the possession, custody or control of the U.S.
Department of Education or its predecessor
agency, or any agency, component or docu-
ment depository thereof.)

10. All documents constituting, describing,
referring or relating in whole or in part to
the participation of Solicitor General Robert
H. Bork in the formulation of the position of
the United States with respect to the fol-
lowing cases:

a. Evans v. Wilmington School Board, 423
U.S. 963 (1975), and 429 U.S. 973 (1976);

b. McDonough v. Morgan, 426 U.S. 935 (1976);

c. Hills v. Gautreaux, 425 U.S. 284 (1976);

d. Pasadena City Board of Education v.
Spangler, 427 U.S. 424 (1976);

e. Roemer v. Maryland Board of Public Edu-
cation, 426 U.S. 736 (1976);

f. Hill v. Stone, 421 U.S. 289 (1975); and

g. DeFunis v. Odegaard, 416 U.S. 312 (1975).

GUIDELINES

1. This request is continuing in character
and if additional responsive documents come
to your attention following the date of pro-
duction, please provide such documents to
the Committee promptly.

2. As used herein, ‘“‘document’” means the
original (or an additional copy when an
original is not available) and each distribu-
tion copy of writings or other graphic mate-
rial, whether inscribed by hand or by me-
chanical, electronic, photographic or other
means, including without limitation cor-
respondence, memoranda, publications, arti-
cles, transcripts, diaries, telephone logs,
message sheets, records, voice recordings,
tapes, film, dictabelts and other data com-
pilations from which information can be ob-
tained. This request seeks production of all
documents described, including all drafts
and distribution copies, and contemplates
production of responsive documents in their
entirety, without abbreviation or expur-
gation.

3. In the event that any requested docu-
ment has been destroyed or discarded or oth-
erwise disposed of, please identify the docu-
ment as completely as possible, including
without limitation the date, author(s), ad-
dressee(s), recipient(s), title, and subject
matter, and the reason for disposal of the
document and the identity of all persons who
authorized disposal of the document.

4. If a claim is made that any requested
document will not be produced by reason of
a privilege of any kind, describe each such
document by date, author(s), addressee(s),
recipient(s), title, and subject matter, and
set forth the nature of the claimed privilege
with respect to each document.

Mr. DODD. I ask unanimous consent
that the letter to Senator BIDEN from
Thomas Boyd dated May 10, 1988, re-
questing these materials back from the
Senate Judiciary Committee also be
printed in the RECORD at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,
Washington, DC, May 10, 1988.
Hon. JOSEPH R. BIDEN, JR.,
Chairman, Senate Judiciary Committee,
U.S. Senate, Washington, DC.

DEAR CHAIRMAN BIDEN: This letter requests

that the Committee return to the Justice
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Department all copies of documents pro-
duced by the Department in response to
Committee requests for records relating to
the nomination of Robert Bork to the Su-
preme Court. As Assistant Attorney General
John Bolton noted in an August 24, 1987, let-
ter to you, many of the documents provided
the Committee, ‘‘reflect or disclose purely
internal deliberations within the Executive
Branch, the work product of attorneys in
connection with government litigation or
confidential legal advice received from or
provided to client agencies within the Execu-
tive Branch.” We provided these privileged
documents to the Committee in order to re-
spond fully to the Committee’s request and
to expedite the confirmation process.

Although the Committee’s need for these
documents has ceased, their privileged na-
ture remains. As we emphasized in our Au-
gust 24, 1987, letter, production of these doc-
uments to the Committee did not constitute
a general waiver of claims of privilege. We
therefore request that the Committee return
all copies of all documents provided by the
Department to the Committee, except docu-
ments that are clearly a matter of public
record (e.g., briefs and judicial opinions) or
that were specifically made a part of the
record of the hearings.

Please contact me if you have any ques-
tions. Thank you for your cooperation.

Sincerely,
THOMAS M. BOYD,
Acting Assistant Attorney General.

Mr. DODD. So there is precedent for
this. I do not want to dwell on that
point because we ought to avoid that
at least when we get nominees who are
more forthcoming when questions are
asked.

I will wrap this up because I see my
colleague from New Jersey is in the
Chamber and wants to speak on this
matter. The Senator from Vermont,
who knows far more about this than
this Senator does, is also present.

Since the matter was raised by my
friend and colleague from Utah earlier
in his remarks, I thought it was appro-
priate to address and respond to the
issue of whether or not documents
from the Solicitor General’s Office had,
in fact, been provided to the Judiciary
Committee in the past. Of course, there
is ample evidence that they have been.

I do not blame Mr. Estrada for this,
by the way. These are not his docu-
ments. These documents are the docu-
ments of the Solicitor General’s Office,
and therefore the allegation that Mr.
Estrada is unwilling to provide these
documents is not fair. It is the Depart-
ment of Justice that has made that de-
cision. I am disappointed that Mr.
Estrada has not been willing to respond
to Senators’ questions about judicial
philosophy and temperament but, rath-
er, refused to answer any questions.
That is a separate matter, but I
thought it was important for our col-
leagues to make the distinction.

It is unfortunate this has come to be
seen as a partisan debate. This should
not be the case. This ought to be a
matter of concern to every single Mem-
ber. If this is the way we conduct these
judicial nominations in the future and
this becomes the precedent, then I
think this institution suffers terribly
in terms of fulfilling its article II, sec-
tion 2, requirements of the advice and
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consent when the President submits
nominations. Of course, for lifetime ap-
pointees, this matter becomes even
that much more serious.

I will not take more of the Senate’s
time on my feelings on this. I do not
speak on all of these matters. I pointed
out earlier that this Member has, in
the overwhelming majority of cases,
voted to confirm nominees from all
these administrations over the years
where the nominations have been for a
limited duration. I pointed out I voted
for John Tower and John Ashcroft. I
believe Presidents ought to have their
teams. I recall very vividly, with great
warmth, voting for the Presiding Offi-
cer when he was considered as a nomi-
nee before this body.

When someone gets elected Presi-
dent, they ought to have their team.
The public ought to understand that
when the President appoints someone
to a high office, a Cabinet office or an
ambassador, that certainly requires
the advice and consent of the Senate.
But for a lifetime appointee, particu-
larly a young man of 40 years of age,
who could be on that bench for 40 or 50
years, far beyond the tenure of this
President’s term of office, far beyond
the tenure of probably every single
Member who would vote on his nomina-
tion, that rises to a different level,
with all due respect, to the other nomi-
nees who come before this institution.

The advice and consent function on a
lifetime appointment requires a
heightened degree of responsibility, in
my view, and when nominees will not
answer questions about judicial tem-
perament and demeanor, it is deeply
troubling to me. Conservatives and lib-
erals ought to join together in saying:
I am sorry, but, Mr. President, if you
send us nominees and instruct them to
do this, then all of us will join together
against that. Regardless of whether it
is a Democrat or Republican in the
White House, as Senators, as Members
of a coequal branch of Government, we
cannot fulfill our constitutional re-
sponsibility if that is the way in which
the President conducts his business.

This goes beyond Miguel Estrada. I
regret he has been caught in this. He
has, for whatever reason, decided to be
used in this way. That is terribly un-
fortunate for him but far more unfortu-
nate for this institution and the future
of judicial nominations if, in fact, this
becomes the platelet on how you get
confirmed for a lifetime appointment:
Don’t answer any questions; don’t re-
spond to issues about constitutionality
of various provisions.

I repeat: I have on numerous occa-
sions voted for judicial nominees with
whom I have disagreed. But because
they have been forthcoming, they have
been honest about their views, because
they have convinced me they would be
impartial and fair sitting on a bench, I
have never used the litmus test wheth-
er I ideologically disagree with a judi-
cial nominee. But when you do not an-
swer my questions or the questions of
my colleagues on whom I rely under
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our committee system, that troubles
this Senator deeply. Whether this
nominee was made by a Democratic
President or a Republican President, I
would stand here and make the same
case, that this institution and its Mem-
bers have an obligation in this historic
hour to say to the President, this is not
the way to do business around here.
You cannot send up nominees in this
manner and expect this body to rubber
stamp a nomination and to send the
nominee off for the many years he may
serve, making decisions without any
knowledge of whether or not he will
conduct his affairs as a judge in a way
that will bring credit to himself and to
the federal courts, let alone the insti-
tution which is responsible for ulti-
mately voting to confirm this nominee.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. I agree with my col-
league that what he was saying is true,
as I am sure he intended it to be. He is
a dear colleague and close friend. I
agree he has an open mind with regard
to nominees and has exhibited that
through the years. He has been totally
misled on these matters.

That is something that is starting to
bother me. I have run into a number of
Democrat Senators who have spouted
the same things that are just plain not
right or factual-—mot everything he
said.

But he is correct, I did make a speech
at one time where I said we should not
rubber stamp these people, and I still
believe that. However, this is not rub-
ber stamping.

First, it was 516 days before Miguel
Estrada even got his hearing. For those
who think he did not answer any ques-
tions, take a look at this hearing
record. My gosh, I can hardly lift the
doggone thing. He answered question
after question after question. He just
did not answer questions the way they
wanted. I suspect, as is very evident
here today, and evident throughout
this matter, they do not have anything
on him.

The distinguished Senator from
Vermont wanted to speak and I am pre-
pared to turn the time over to him
when he returns. I ask unanimous con-
sent that after my remarks the distin-
guished Senator from New Jersey—how
much time does the Senator desire?

Mr. CORZINE. About 30 minutes.

Mr. ALLARD. I need about 15 min-
utes.

Mr. HATCH. I ask unanimous consent
that the distinguished Senator from
New Jersey immediately follow me for
30 minutes, the distinguished Senator
from Colorado follow the distinguished
Senator from New Jersey for 15 min-
utes, and that the distinguished Sen-
ator from Alabama be permitted then
to speak.

Mr. REID. I have no objection, but
just so we have some idea, and I really
don’t care how long the Senator from
Alabama speaks, but do you how long
you might speak tonight?
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Mr. SESSIONS. Probably 15 minutes.

Senator DOoDD mentioned some docu-
ments. Have those been offered for the
RECORD?

Mr. DODD. Yes.

Mr. SESSIONS. I would be pleased to
take a look at those.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I tell my
dear colleague from Connecticut that I
think he has been very badly misled by
some of the people on his side. Mr.
Estrada waited over 500 days for a
hearing conducted by Democrats. Sen-
ator SCHUMER is no shrinking violet.
We all know that. He is another friend
of mine, and he is no shrinking violet.

They asked questions for a lengthy,
extraordinary period of time compared
to other nominees. This is the hearing
transcript. My gosh. He answered ques-
tion after question after question. But
he just did not answer them the way he
wanted them to answer. And he did not
make any mistakes, apparently, and he
did not give them anything to hang
him with.

There is a double standard being
played here. I remember the distin-
guished Senator from Connecticut say-
ing he is sorry that Miguel Estrada has
to be used in this way as a bad exam-
ple. He is being used all right because
they cannot pin anything on him that
they do not like other than they claim
he did not answer the questions.

Well, they had the committee. They
could have asked all the questions they
wanted to, and they did, and it went on
for hours. I might add that he answered
them. He just did not answer them the
way they wanted him to answer. Talk
about a double standard.

Why is this Hispanic person going
through this? I will tell you why. Be-
cause he is a Hispanic conservative Re-
publican who they are afraid will tip
the balance of power on the Circuit
Court of Appeals for the District of Co-
lumbia and might even be considered
for the Supreme Court of the United
States of America. They are going to
do everything they can in their power
to delay his nomination.

It is pathetic. It is shameful. I am
sick and tired of it. I am tired of my
colleagues being misled by their own
colleagues. We go over and over the
facts in this matter. The requests they
were making of the Justice Depart-
ment were for confidential documents.

I will take a few minutes, because it
is important, after this last speech. I
know my colleague would not have said
some of the things he said if he had
been given the true facts. I am not dis-
agreeing with everything he said, but I
certainly disagree with an awful lot of
what he said.

Fact versus fiction—I will cite what
has really gone on here. Their base is
People for the American Way, a na-
tional abortion rights league, the Alli-
ance for dJustice—you can name 20
other far left organizations that just
plain do not want any of President
Bush’s circuit court of appeals nomi-
nees being treated fairly. They do not
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want them at all. They disagree with
them because they are left wing and
these nominees are moderate to con-
servative. At least, we hope they are.
Certainly, the President hopes they
are.

And I might add, the President does
not tell them what to say up here,
which was implied in the last remark.
I know how they vote these judges.
They do not ask them questions like
that. We know darned well the minute
they do our questionnaire would bring
it up. We make it very clear in the
questionnaire that is not supposed to
happen, but, naturally, they help these
people understand what is going on.

Let me use People for the American
Way, just for one of these left-wing
groups that is almost always wrong.
Here is an argument against Miguel
Estrada. This is in the Senate Demo-
cratic Policy Committee briefing book
on the nomination of Miguel Estrada:
Lack of judicial experience. Mr.
Estrada has no judicial experience. He
has had no publication since a banking
law article he wrote in law school. He
is not a distinguished legal scholar or
professor and he has never taught a
class. The bulk of his career has been
spent in the Solicitor General’s Office
and in private practice.

Hey, that ain’t bad right there, Solic-
itor General’s Office and private prac-
tice. But the fact he has no judicial ex-
perience is a joke—as if that is an in-
hibiting factor.

This is what People for the American
Way said in a letter from the president,
Ralph Neas, to the Senate Judiciary
Committee, dated January 29, 2003: Mr.
Estrada has worked for the Justice De-
partment for more than half of his ca-
reer and has never served as a judge or
a magistrate or law professor and, in-
deed, has not published any legal
writings since law school. It is vir-
tually the same thing in the Demo-
cratic policy books. But here are the
facts. Only 3 of the 18 judges confirmed
to the DC Circuit since President
Carter’s term began in 1977 previously
had judicial experience—only 3 of them
of the 18 judges.

Here is another fact. Democrat-ap-
pointed DC Circuit judges with no prior
judicial experience include Harry
Edwards—I think he is the current
chief judge, isn’t he, or he was—
Merrick Garland, Ruth Bader Gins-
burg, Abner Mikva, David Tatel, and
Patricia Wald. They are all Democrats,
of course. All were appointed by either
Carter or Clinton and had no prior judi-
cial experience.

Why is it fair for them to be on this
court with no prior judicial experience
but it is not fair for Mr. Estrada? Why
the double standard? My gosh, they are
not treating this guy fairly at all.

Let me give another fact. Several
other Clinton appointees to the courts
of appeals received their appointments
despite having no prior judicial experi-
ence. Ninth Circuit appointees Richard
Tallman, Marsha Berzon, Ronald
Gould, Raymond Fisher, William
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Fletcher, Margaret McKeown, Sidney
Thomas, and Michael Hawkins all had
no judicial experience prior to taking
the bench. Seven of these eight—all but
Fletcher, who was a law professor—
were in private practice when they
were nominated by President Clinton
and confirmed by the Senate.

Several Supreme Court Justices had
no prior judicial experience before
their first appointment to the bench.
Louis Brandeis spent his entire career
in private practice before he was
named to the Supreme Court in 1916.
Byron White, a personal friend of mine,
one of the great Justices, spent 14
years in private practice and 2 years in
the Justice Department. He worked for
the Justice Department. I guess that
was an inhibiting factor before his ap-
pointment to the Court by President
Kennedy in 1962. He had no prior judi-
cial experience.

Thurgood Marshall had no judicial
experience when President Kennedy re-
cess appointed him to the Second Cir-
cuit in 1961. Marshall served in private
practice and as special counsel and di-
rector of the NAACP prior to his ap-
pointment.

Why is Miguel Estrada, this Hispanic
gentleman, being treated differently?
Because he is a Hispanic conservative
Republican, or at least they think he is
conservative. I am not sure.

Let me go back to the Democratic
Policy Committee.

Mr. SESSIONS. Will the Senator
yield for a question?

Mr. HATCH. Sure.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. I know the Senator
is so knowledgeable about these mat-
ters. This is an appellate bench, which
handles appellate matters. But isn’t it
true that Mr. Estrada was a law clerk
for a Second Circuit Federal judge and
a U.S. Supreme Court Justice?

Mr. HATCH. He was a law clerk to
Amalya Kearse on the Second Circuit
Court of Appeals and law clerk to Jus-
tice Kennedy. He had lots of experience
on the judiciary. I am glad the Senator
pointed that out.

The Senate Democratic policy book
on the nomination:

Mr. Estrada often refused to answer ques-
tions.

We are getting this bullcorn on the
floor today, and we have gotten it
every day we have been here. They
don’t seem to listen to the facts.

Mr. Estrada often refused to answer ques-
tions, or provided extremely evasive answers
during his confirmation hearing.

You should have heard all of their
nominees, whom we allowed to go
through. OK. It goes on to say:

He declined to answer all questions about
his judicial philosophy and his views on im-
portant Supreme Court cases. For example,
when Senator Schumer asked Mr. Estrada to
name a single case from the entire history of
the Supreme Court law that he disagreed
with, Mr. Estrada refused.

My goodness. The policy statement
says:
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Other judicial nominees of President Bush,
including some with significant ‘‘paper
trails, have discussed their jurisprudential
views extensively in hearings before the Sen-
ate Judiciary Committee. Just last year, Mi-
chael McConnell—

You heard Senator DODD bring this
up—
confirmed to the 10th Circuit, thoroughly
discussed his views on such subjects as Roe
v. Wade and the Supreme Court’s recent
‘“‘federalism’ decisions limiting the author-
ity of Congress.

Here is what People for the American
Way have to say:

Mr. Estrada refused to reveal his jurispru-
dential views . . . in response to questions by
Senators. For example, despite repeated at-
tempts by Senator Schumer, he refused to
identify even a single Supreme Court deci-
sion over the past 40 years with which he dis-
agrees.

At least they got that right—the 40
years part—because we have had Sen-
ator after Senator come here and say
he refused to talk about any decisions
with which he disagreed. Wouldn’t he
have disagreed with Dred Scott or
Plessy v. Ferguson? Those were a long
time before the 40 years that Senator
SCHUMER asked about. But let’s go a
little further. People for the American
Way says:

Estrada refused to answer key questions at
his Senate Judiciary Committee hearing
about his judicial philosophy, such as his
views on important Supreme Court deci-
sions. For example, he refused to name a sin-
gle Supreme Court decision in the last 50
years that he thought was wrong.

Then they go on to say this. This is
again a letter from Ralph Neas.

Other judicial nominees of President Bush,
including some with significant ‘‘paper trails
have discussed their jurisprudential views
extensively in hearings before the Senate Ju-
diciary Committee. Just last year, Michael
McConnell, who was recently confirmed to
the Court of Appeals for the 10th circuit,
thoroughly discussed his views on such sub-
jects as Roe v. Wade and the Supreme
Court’s recent federalism or States rights de-
cisions limiting the authority of Congress.

That was a letter dated January 24,
2002.

Let me give you the facts to show
how wrong they are. That is what is
killing me, that my colleagues would
misrepresent like this on the floor of
the Senate and misrepresent to their
own colleagues. That is what is killing
me. Here are the facts.

Cannon 5A(3)(d) of the American Bar Asso-
ciation’s Model Code of Judicial Conduct
states that prospective judges ‘‘shall not . . .
make pledges or promises of conduct in of-
fice other than the faithful and impartial
performance of the duties of office . . . [or]
make statements that commit or appear to
commit the candidate with respect to cases,
controversies or issues that are likely to
come before the court.

Justice Thurgood Marshall made the
same point in 1967 when he refused to
answer questions about the fifth
amendment.

I do not think you want me to be in a posi-
tion of giving you a statement on the Fifth
Amendment and then, if I am confirmed and
sit on the Court when a Fifth Amendment
case comes up, I will have to disqualify my-
self.
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Or Lloyd Cutler, who is one of the
great lawyers in Washington, DC, and,
frankly, in the country:

Lloyd Cutler, President Clinton’s former
White House Counsel, testified before the
Senate Judiciary Committee last year that
‘it would be a tragic development if ideology
became an increasingly important consider-
ation in the future. To make ideology an
issue in the confirmation process is to sug-
gest that the legal process is and should be
a political one. That is not only wrong, it is
a matter of political science; and also serves
to weaken public confidence in the courts.”

Think about it. Think about it. The
reason Mike McConnell had to answer
very carefully is that he had written so
extensively that he pretty well had to
acknowledge that that is what he
wrote on Roe v. Wade. He was highly
critical of Roe v. Wade. I respect my
colleagues for accepting Professor
McConnell. On the other hand, he had
305, many of whom were the most lib-
eral law professors in the country, sup-
porting him because he is so honest
and decent and smart, rated as one of
the two or three top constitutional ex-
perts in the country.

Just think about it. These kind of
things bother me. Let me just talk
about the SG memo, the Solicitor Gen-
eral memos we have heard so much
about here. This is what the Demo-
cratic Policy Statement says:

Due to Mr. Estrada’s almost nonexistent
paper trail, the Judiciary Committee Demo-
crats have tried to obtain legal memoranda
he wrote while serve at DOJ. DOJ has re-
fused to provide these documents which pre-
sumably would show Mr. Estrada’s constitu-
tional analysis of cases and statutes and give
members a window into his judicial rea-
soning.

Here is what People for the American
Way said in a letter from Ralph Neas
dated January 29:

As several Senators have explained, Mr.
Estrada has a limited paper trail, particu-
larly because the Justice Department has re-
fused to release the legal memoranda he
wrote while serving in the Department.

Let’s get the real facts. All seven liv-
ing former Solicitors General of the
United States—Seth Waxman, Drew
Days III, Walter Dellinger, Kenneth
Starr, Charles Fried, and Robert
Bork—have written the Judiciary Com-
mittee defending the need to keep such
documents confidential. Four of those
are leading Democrats.

The letter noted that the SG, the So-
licitors General:
relied on frank, honest and thorough advice
from their staff attorneys like Mr. Estrada—

And that the open exchange of ideas
which must occur in such a context—
simply cannot take place if attorneys have
reason to fear that their private rec-
ommendations are not private at all, but
vulnerable to public disclosure.

I have said that on the floor of the
Senate so many times I am getting
sick of saying it. Yet I have had Demo-
crats tell me today: You mean seven
Solicitors General said that, four of
whom are Democrats?

They were amazed to hear that.

Why did the people for the American
Way say that? Because they are par-
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tisans. They are left-wing partisans. I
don’t blame them. They believe in that
left-wing philosophy of theirs, and I re-
spect people who believe in their phi-
losophies. The ones I don’t respect are
those who distort the record. That is
unfortunate. That is what they have
been doing.

On May 28, 2002, the Washington Post
editorialized that the committee’s re-
quest for attorney work product
“would be unthinkable if the work had
been done for a private client. The
legal advice by a line attorney for the
federal government is not fair game ei-
ther.”

According to the Post editorial:

Particularly in elite government offices
such as that of the solicitor general, lawyers
need to be able to speak freely without wor-
rying that the positions they are advocating
today will be used against them if they ever
get nominated to some other position.

These people in the Solicitor’s Office
are generally the top lawyers around.
Many of them are going to serve in
other positions in the Government. A
number of them are going to be judges.
We just named eight of them. There are
seven former Deputy Assistants for the
Solicitor General now serving on Fed-
eral circuit courts of appeals. None had
any prior judicial experience, and the
committee did not ask the Justice De-
partment to turn over any confidential
internal memoranda those nominees
prepared while serving in the Solicitor
General’s Office.

Why is Miguel Estrada being treated
like this? Why is he being treated so
unfairly and differently from anybody
else? Why is he being treated dif-
ferently than those seven others, many
of whom are Democrats? Is there a dou-
ble standard here? You doggone right
there is. It is because he is a Hispanic
conservative Republican. That is why—
because they cannot pin anything on
him. When you can’t pin something on
somebody, you do fishing expeditions
to find any amount of dirt you can get.
A fishing expedition into confidential
memoranda in the Solicitor General’s
Office should not be allowed, and it has
not been.

Let me go back to the Democrat pol-
icy statement:

LACK OF SUPPORT FROM HISPANIC AND OTHER
ORGANIZATIONS

Mr. Estrada is opposed by, among others,
the following organizations: Congressional
Hispanic Caucus, Congressional Black Cau-
cus, Mexican American Legal Defense and
Education Fund, Puerto Rican Legal Defense
and Education Fund, Leadership Conference
on Civil Rights, AFL-CIO, Sierra Club, NOW,
National Women’s Law Center, NARAL and
SEIU.

On January 30, People for the Amer-
ican Way again; this is a press release
rather than a letter:

Neas noted that leading Hispanic organiza-
tions opposing Estrada’s confirmation—in-
cluding the Congressional Hispanic Caucus,
Mexican American Legal Defense and Edu-
cation Fund, Puerto Rican Legal Defense
and Education Fund—have been joined in op-
position by a diverse coalition of environ-
mental protection, women’s rights, and
other public interest groups.
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But they don’t tell you that the fol-
lowing groups, among others, have an-
nounced their support for Estrada:
League of United Latin American Citi-
zens (LULAC) (nation’s oldest and larg-
est Hispanic civil rights organization);
U.S. Hispanic Chamber of Commerce;
Hispanic National Bar Association;
Hispanic Business Roundtable; the
Latino Coalition; National Association
of Small Disadvantaged Businesses;
Mexican American Grocers Associa-
tion; and the Hispanic Contractors of
America, Inc.

Of course, you can see many other
things. There are so many groups that
support him.

I attended a press conference today
where the head of LULAC was so out-
raged at the double standard and the
way Miguel Estrada is being treated—
and, I might add, LULAC is not a con-
servative organization but it is a re-
spected organization, and I have al-
ways respected them. Its leader ripped
into what is going on over on the other
side of the floor like you can’t believe.
He is one of the leading Hispanics in
America, and rightfully so.

Let me tell you, I think the Hispanic
people are starting to catch on—that it
is outrageous the way this man is
being treated. He is being treated with
a double standard. He is being mis-
treated with a double standard.

I must say that I was a little sur-
prised when I saw the similarities be-
tween the Democrats’ handbook on Mr.
Estrada and the propaganda being cir-
culate by People for the American
Way. I guess it’s now clear where my
Democratic colleagues’ talking points
are coming from. Maybe my Demo-
cratic colleague should examine a lit-
tle more closely the euphemistically-
named People for the American Way.

Over the past two years, I have
watched the war of propaganda waged
against President Bush’s judicial nomi-
nees. I have seen the records of good
men and women distorted and smeared
simply because they are the nominees
of a conservative President. And I have
decried the pertpetrtors of these smear
campaigns who have nothing to lose by
their misrepresentations but every-
thing to gain when it come to raising
money to promote their left-wing agen-
da.

I am taking about the liberal Wash-
ington special interest groups that are
the ones manufacturing the weapons of
mass obstruction.

That is what they are—weapons of
mass obstruction in this case, and oth-
ers as well.

One of these groups, People for the
American Way, claims that ‘‘Ameri-
cans could lose fundamental rights,
freedoms, and protections that they
have enjoyed for decades’ if the Senate
confirms Miguel Estrada. How low can
you get? When I learned this, I said to
myself, with a name like People for the
American Way, maybe I should rethink
my position on the Estrada nomina-
tion. I began thinking, Who are these
folks who call themselves People for
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the American Way and who want me to
oppose Miguel Estrada?

Obviously, I am not a member of
their organization. But, given its
name, I thought to myself, maybe I
should look into joining it. After all, I
am a person, and I am all for the Amer-
ican way—which, in my book, stands
for truth, civility, fidelity, and justice.
So I asked around my neighborhood
and, well, it doesn’t appear that any of
my neighbors are members. My family
and friends aren’t members. Nor does it
appear that any of my veteran friends
are members.

So who are they, these People for the
American Way? I went to their Web
site to find out. It appears that they
are a very busy bunch of people who
raise money for left-wing causes. In-
deed, their Web page on President
Bush’s judicial nominees contained
four separate solicitations for dona-
tions, four on one page. Profiting at
the expense of trashing other people’s
reputation may qualify for the Na-
tional Enquirer way—but it is not the
American way. Of course, this organi-
zation should be free to raise money
and exercise its first amendment
rights. But the Senate is not obligated
to do its bidding or jump when it says
S0.

Unfortunately, you can see where a
lot of the language is coming from—
People for the American Way over and
over. It is false.

So I became more curious. Maybe if I
learned who its board members are I
would be convinced that they truly are
people who stand for the American
Way.

I did a little more surfing on this
Web site and found out that People for
the American Way, board members, in-
clude a Hollywood actor.

Gee, I think that is great—to have a
Hollywood actor acting in politics. We
certainly have a few of them, don’t we?

The board members include a record
executive, a Democratic lobbyist, and a
former Clinton White House staffer
who was the center of the FALN ter-
rorist clemency debacle. Are these
mainstream Americans? Are these peo-
ple to whom we defer on what qualifies
as the American way? Maybe in Holly-
wood or on the Upper East Side of Man-
hattan. But not in my neighborhood
nor, would I say, in most of America.

This is something that deeply trou-
bles me. Too many of my colleagues on
the other side of the aisle appear be-
holden to groups such as People for the
American Way. But their brand of poli-
tics includes obstructing the confirma-
tion of qualified men and women to the
Federal judiciary using any available
weapon. To them, this is war, and all is
fair—even if it means smearing the rep-
utation of good, solid nominees such as
Miguel Estrada.

Not qualified? Give me a break. An
ABA rating, unanimously well-quali-
fied, the highest you can have; 15 U.S.
Supreme Court arguments; Columbia,
and Harvard Law magna cum laude;
editor of the Harvard Law Review; law
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clerk for the U.S. Supreme Court for
Justice Kennedy; and Assistant Solic-
itor General for both Presidents Bush
and Clinton.

That sort of politics is not the Amer-
ican way at all.

I hope my colleagues on the other
side of the aisle will stand up to the
pressure tactics of the left and recog-
nize that only in America can a teen-
age immigrant from Honduras apply
his intellect and talent to rise to a
Presidential appointment to our Na-
tion’s highest court. That is the Amer-
ican way.

Only in America can someone such as
Miguel Estrada come here hardly
speaking English, accomplish so much
and rise to the point where the Presi-
dent of the United States has nomi-
nated him to one of the most impor-
tant courts in the country. And only in
America can his record be distorted
like it is being distorted by the People
for the American Way, and others.
They have a right, I suppose, under the
first amendment to do any kind of dis-
tortions they want, but it isn’t right
for them to do so.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Jersey is recognized.

Mr. CORZINE. Mr. President, I rise
today to express my opposition to the
nomination of Miguel Hstrada to the
U.S. Court of Appeals for the District
of Columbia.

As many of my colleagues have ex-
pressed—and my remarks are not from
the talking points of the People for the
American Way—there are a few respon-
sibilities of Senators that are more im-
portant than the review of judicial
nominations. There are few things we
will involve ourselves in on the floor of
the Senate that actually will survive
many of us in our careers in the Sen-
ate. The Constitution delegates us both
the authority to advise the executive
about possible nominations and the
power to give or withhold consent. It is
critical that we exercise these respon-
sibilities seriously and with the utmost
care. We need to be judicious.

After all, judicial nominations are
fundamentally different than nomina-
tions for executive branch appoint-
ments. Unlike the nominations of Cabi-
net officers, judges, ambassadors, they
do not serve the President. They func-
tion in an entirely independent branch
of Government, a branch with signifi-
cant power to shape the actions and
policies of the other two. As a con-
sequence, there is far less reason to be
deferential to a President’s judicial
nominations than executive branch
nominations. A President deserves to
have his own team, but when we are
talking about the judiciary, we are
talking about an independent branch of
Government.

Perhaps even more important,
judges, unlike executive branch offi-
cials, have lifetime appointments. Once
the Senate approves their nominations,
there are few effective ways to hold
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them accountable for their decisions.
Only in extraordinary circumstances—
when a judge is guilty of high crimes
and misdemeanors—can the legislative
branch recall a judge who does a bad
job. That is why it is especially impor-
tant that Senators assure themselves
about the quality of a nominee and
their philosophy before he or she is
sent to the bench. This power should
not be just a review of their biographi-
cal information or their academic cre-
dentials, their resume. It ought to be
complete with regard to understanding
their judicial philosophy and how they
may approach their demeanor on the
bench.

Of course, while all judicial nomina-
tions deserve careful review, the par-
ticular nomination before us is unusu-
ally important. I think it is pretty
clear that the Court of Appeals for the
District of Columbia is widely ac-
knowledged to be the most powerful
appellate court in the Nation, below
only the Supreme Court itself. Because
it hears appeals for so many cases, in-
volving Federal agencies, the work of
Government, its decisions often have
broad national impact. It regularly es-
tablishes rules with profound implica-
tions for workers’ safety, consumer
protection, civil rights, the environ-
ment, and on and on. And its decisions
help determine the extent to which or-
dinary Americans are allowed to chal-
lenge the decisions of their Govern-
ment or the judiciary.

Moreover, the person who is ulti-
mately selected to fill the current va-
cancy is likely to be a swing vote on
the court. The fact is, there currently
are eight active judges in place, who
are often divided on a 4-4 split. So this
individual will almost certainly have
an enormous impact on the lives of
millions of Americans and vital con-
cerns to them, for better or worse.
That, no doubt, is largely why the
President and the majority of the Sen-
ate have made it such a high priority.
And it is a high priority. That is why
all Senators need to think long and
hard before approving this or any nom-
ination.

Unfortunately, at this point, all of
my colleagues face a serious problem
in evaluating the nomination before us.
We simply do not have enough informa-
tion to do the job properly. At least
that is my view. That is because this
nominee has no record in public office,
and basically has refused to provide us
with information necessary to evaluate
his judgment, fitness for appointment
to the second highest court in the land.
He has refused to answer many basic
questions that were posed during the
Senate Judiciary Committee review.
And he has withheld examples of his
work and thought in the past, things I
think would be available to anyone
who would be actually scrubbing down
this nominee if he were in the execu-
tive branch.

As a result, it is extremely difficult—
frankly, impossible—for any Senator to
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evaluate his full set of views, his tem-
perament, values, and method of ana-
lyzing legal issues, and his likely ap-
proach to the bench.

Fundamental questions on issues be-
fore the Nation are at stake very regu-
larly in this court with respect to af-
firmative action, Roe v. Wade, how our
labor laws are interpreted, interpreta-
tion of the commerce clause, basic fun-
damental directions I think Senators
should understand and at least have a
little bit of perspective about on how
this nominee might feel about it.

Let me be clear, I recognize it is not
appropriate to ask judicial nominees to
say anything in the nomination proc-
ess that would undermine their ability
to judge particular cases in the future.
They should not be asked to evaluate
particular facts, nor to comment on
specific legal issues likely to come be-
fore them, if confirmed. Nominees have
a right and responsibility to exercise
reasonable discretion throughout the
nomination process. I respect that. I
think my Senate colleagues do.

That said, we still need to have an
understanding of how one might ap-
proach generally the philosophy of
being a judge, how one might look at
the Constitution, their judicial tem-
perament. All those Kkinds of things
seem to be fair questions people ought
to have some understanding of before
someone is approved.

While it is not appropriate to expect
to comment on specific cases, it is en-
tirely appropriate for nominees to an-
swer general questions about their phi-
losophy, their views and thoughts on
broad types of legal issues. In fact, it is
essential to do so. Otherwise, Senators,
in my view, will be unable to exercise
their own constitutional responsibil-
ities to provide serious advice and con-
sent in this process.

By the way, this is fundamental. It is
clearly a bipartisan viewpoint. It cer-
tainly was as we looked at the judicial
appointment process under the pre-
vious administration. People wanted to
understand what a candidate’s judicial
philosophy was and how issues might
be framed in a general context as they
went forward and looked at nominees
forthcoming from the previous admin-
istration.

Unfortunately, the nominee before us
today—and I believe this is really the
heart of the matter—has essentially re-
fused to answer any of those relevant
questions. He won’t provide any infor-
mation about his approach to the legal
issues. He won’t comment about any
past cases. He won’t give us even a clue
about his judicial philosophy or his
views on the way judges should handle
their responsibilities. Instead, time
after time, in his appearance before the
Judiciary Committee, he simply re-
fused to answer questions at all.

Now, that does not mean there
wasn’t any testimony or there were no
questions answered. I saw a big book
raised up that has a transcript of the
hearing, but when it got to the basic
questions of judicial philosophy, tem-
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perament, and how one would approach
issues, there were no answers to the
questions. Nor has the administration
been willing to share any of Mr.
Estrada’s work product during his serv-
ice in the Solicitor General’s Office—a
refusal that is apparently not con-
sistent with precedent, at least in a
number of cases in recent history, Jus-
tice Bork’s nomination being one of
those cases. But there are a number of
others as well.

This is the Kkind of stonewalling,
frankly, that I find unacceptable, and I
think the American people would find
unacceptable if they were focused on it.
We, as Senators, must not tolerate it
either. If this stealth and secretive ap-
proach to nominations is validated in
this case, I am afraid all nominees in
the future will adopt a similar ‘‘secret
strategy.” It will not reveal anything,
and so we will sort of play Russian rou-
lette with how candidates will serve
once they get to the bar.

Senators will be asked to exercise
their constitutional duties with little
or no information. Frankly, being
blindfolded as a Senator when you are
considering such an important issue is
not acceptable.

Governing in the dark, governing in
secret is most certainly contrary to
the philosophy underlying our con-
stitutional premises, and approving a
nomination in such circumstances
would represent a gross abdication of
our responsibilities. In effect, we be-
come nothing more than a
rubberstamp. I hear there has been
some argument about the rubberstamp
concept. The distinguished Senator
from Utah used that phrase when he
was taking a different view about judi-
cial philosophy for other candidates at
another point in time and didn’t appre-
ciate it. I don’t think we should at this
point accept it and embrace it as our
approach.

We need to be a part of this process
and understand more about the nomi-
nee. Remember the stakes that could
well be involved in the pending nomi-
nation. Is the Senate really willing to
put the fate of worker safety in the
hands of someone we know so little
about? What about the myriad of con-
sumer protections or civil rights, envi-
ronmental protections, and so on?

Would any of my colleagues be will-
ing to hire a legal counsel into their
own staff, would any of us bring any-
body into our own activities, as we rep-
resent the people from our States,
without knowing at least something
about their general approach to how
they would deal with issues and how
they approach their worklife? Who
would do that? I don’t know that any-
body would do that in the private sec-
tor where I came from, and I doubt
very seriously anybody would do that
right here with their own staffs. That
is true even though any of us can eas-
ily remove our own staffers if they fail
to perform adequately.

In the case of a judicial nomination,
by contrast, we are talking about a
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lifetime appointment over which we
will have no control once confirmation
is in place.

Let me ask my colleagues this: Do we
really think the White House and the
Justice Department nominated Mr.
Estrada without knowing his views and
approach to the law? Do we really
think the same kinds of questions we
would expect to ask ourselves, maybe
of our own employees or someone who
was giving us legal advice, don’t we
think that process was followed by the
Justice Department and the White
House? Once again, if that didn’t hap-
pen, I would be disappointed. I would
think the executive branch would not
be following its responsibilities. I
doubt anyone would take on someone
with a lifetime appointment in a most
serious position without understanding
where they stood philosophically, tem-
perament-wise, and with regard to how
they view the law.

Beyond the constitutional issue,
which by a wide margin is the most im-
portant, I would like to take a moment
to respond to some claims that have
been made by supporters of the nomi-
nation during the course of the debate.
I am actually a little bit offended by it.

First, some of the supporters of Mr.
Estrada have suggested those opposed
to the nomination somehow are ob-
structing the process of filling vacan-
cies on the Federal bench. This is a ri-
diculous statement on its face. During
the last 17 months of the last Congress,
under Democratic leadership, the Sen-
ate confirmed 100 of President Bush’s
judicial nominees. In fact, under Demo-
cratic leadership, the Senate worked at
a rate almost twice the average during
the preceding years when a Republican-
led Senate repeatedly blocked the
nominees of a Democratic President.

I can tell you in my own experience
in New Jersey, we had four openings on
the district court. We worked very
carefully and thoughtfully and coop-
eratively with the administration to
fill those vacancies with a diverse set
of candidates, quite broad based. And
we are now working very cooperatively
to try to fill a circuit court judgeship
in the same way that is now being de-
bated with regard to the district court
in Washington, DC. This is not some-
thing where cooperation is lacking.
Over and over and over again people
are prepared to reach out even when
people have different judicial philoso-
phies and work together.

I am not suggesting Democrats
should block nominations in some sort
of a tit for tat. In fact, we have not. 1
don’t agree with that approach. I don’t
think it would be appropriate. But it is
wrong and unfair for others to argue we
are being obstructionist just because
we refuse to serve as rubberstamps. I
don’t plan on being one. I was not
elected to be a rubberstamp.

Let’s remember, Senator SCHUMER
has pointed out so eloquently that in
the case of judicial nominations, the
burden of proof does not lie with the
Senate or those opposed to a nomina-
tion. The burden appropriately rests
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with the nominee himself or herself
and the President who made the nomi-
nation. It is their affirmative obliga-
tion to convince the Senate of a nomi-
nee’s suitability.

It is clear in this case Mr. Estrada
and the administration have not met
this obligation. To the contrary, they
have tried to say as little as possible
about Mr. Estrada and his views.
Again, we have a stealthy, secretive
nomination process going on, and it is
inconsistent with what our responsibil-
ities are. It degrades the integrity of
our role as Senators in the confirma-
tion process.

Unfortunately, others in this body
have also gone so far as to say that op-
position to Mr. Estrada’s nomination
has been based on an ethnic back-
ground. I heard that just recently. It
has even been suggested that oppo-
nents of the nomination are intent on
keeping Hispanics off the court and op-
position is disrespectful to our His-
panic citizens.

Let’s get real. These kinds of attacks
are outrageous, part of an attempt to
intimidate those opposed to the
Estrada nomination. Frankly, they
just don’t represent the kind of debate
we should be having in the Senate, and
they won’t work. After all, most major
national organizations that exist to
represent the Hispanic community are
actively opposing this nomination. I
know this from actual dialog, not from
some lobbying organization that rep-
resents a particular judicial philos-
ophy. I hear it from the Congressional
Hispanic Caucus, hardly an anti-His-
panic organization. I hear it from the
National Association of Latino Elected
and Appointed Officials; again, hardly
an anti-Hispanic organization; Mexican
American Legal Defense and Education
Fund—I could go on and on—National
Puerto Rican Coalition; Puerto Rican
Legal Defense and Education Fund.
None of these organizations are anti-
Hispanic.

By the way, those of us on this side
of the aisle who are trying to express a
principle with regard to the Constitu-
tion are not, either. To have any kind
of implication that we are is over the
top. When virtually every credible His-
panic group opposes this nomination, it
simply does not pass the laugh test to
argue otherwise. The claim is ridicu-
lous.

It is similarly preposterous to claim
the Democratic Party is anti-Hispanic.
Of the 10 Hispanic appellate judges cur-
rently seated in the Federal courts,
eight were appointed by President Clin-
ton. Three of President Clinton’s first
14 judicial nominees were Hispanic, and
he nominated more than 30 Hispanic
men and women to Federal courts.

Let’s contrast that record to that of
our friends from the other side of the
aisle. First, let’s look at the Bush ad-
ministration record. Of the 42 vacan-
cies that existed in the 13 circuit
courts of appeal during President
Bush’s tenure, the President has nomi-
nated only two Hispanics. That is 42
vacancies, two Hispanics.
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Now let’s look at the record of Re-
publicans in the Congress. During
President Clinton’s tenure, 10 of the
more than 30 Hispanic nominees were
delayed or blocked from receiving
hearings or votes, and many highly
qualified Hispanic nominees were de-
layed for extended periods of time.

Take Richard Paez, for example. He
was a highly qualified candidate, well
respected in his profession, yet his con-
firmation was delayed for more than
1,600 days—1,500 days and we are com-
plaining about 500 here. And 39 Repub-
lican Senators voted against him then.

In sum, the other party doesn’t have
a strong record when it comes to pro-
moting this. I think it is hard to put it
into a framework that somehow or an-
other this campaign is anti-Hispanic.

Speaking for myself, I strongly be-
lieve in promoting diversity on the
Federal bench. I was proud to join my
colleagues who spoke about the efforts
of working together with the White
House and actively supporting the
nomination of Jose Linares to the dis-
trict court last year. Mr. Linares, a
first-generation American born in
Cuba, has been a leader in the Hispanic
community in my State for many
years, serving as president of the New
Jersey Hispanic Bar Association and
representing many clients of Hispanic
origin while operating in private prac-
tice. Mr. Linares is just one example of
my continued dedication, and I believe
most of us in the Senate on both sides
of the aisle, to promoting diversity on
the Federal bench.

While I strongly believe in the value
of promoting diversity and increased
Hispanic representation in the judici-
ary, that doesn’t mean the Senate
should be rubberstamping any and
every Hispanic nomination. In this
case, we have a nominee who has con-
sistently refused to answer any sub-
stantive questions regarding judicial
philosophy, has no judicial experience,
and is actively opposed by most of the
mainstream organizations that rep-
resent the Hispanic community.

I hope my colleagues will remember
what is at stake here. This is not just
another vacancy on a single court. This
debate, ultimately, is about our re-
sponsibilities as Senators. The ques-
tion is whether we are going to become
nothing more than that proverbial
rubberstamp, abandoning our duty of
advice and consent on judicial nomina-
tions. The question is whether we are
going to start approving nominees
about whose philosophies we know vir-
tually nothing; whether we are going
to vote like a gambler, blindly spin-
ning a wheel of chance and hoping for
the best.

I don’t think the American people
want that. I know the folks in New Jer-
sey don’t want that kind of attitude
out of their Senator. I, for one, hope
that the Senate will live up to our con-
stitutional duties and that Senators
will embrace the responsibilities en-
trusted to us by the people who elected
us. That is why we are here: To ask
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those questions, to be diligent, thor-
ough, and judicious, and to make sure
we have an impartial judiciary after we
go through the process.

I hope enough of my colleagues will
have the strength to stand up to the
demagogic attacks coming from many
proponents and supporters of this nom-
ination. I hope some of those on the
other side will reconsider their ap-
proach.

Speaking for myself, this is one Sen-
ator who cannot and will not face down
under these irresponsible attacks. This
is one Senator who will not abandon
his sense of responsibility to our Con-
stitution. I simply cannot, in good con-
science, support this nomination as it
stands today without the information
being provided that is necessary to un-
derstand the context of the nominee.

I would very much like to see a more
diverse court, and I will work to make
sure it happens. But I will not put my
seal of approval on an individual who
has basically challenged the nomina-
tion process in refusing to answer the
kinds of questions that would allow me
to have the assurance, when I speak to
the people of New Jersey, that I under-
stand how someone with a lifetime ap-
pointment might think about some of
the most important issues that impact
their lives in the days and years and
decades ahead, particularly for a 43-
year-old nominee. I do not intend to be
a rubberstamp.

I thank the Chair.

The PRESIDING OFFICER (Mr. TAL-
ENT). Under the previous order, the
Senator from Colorado is recognized
for 15 minutes.

Mr. ALLARD. Mr. President, I rise to
share an observation made by my col-
league on this side of the aisle—the
chairman of the Judiciary Committee,
Senator HATCH from Utah—that, like
him, I believe there is a double stand-
ard.

Last week, I came to the floor to
urge my colleagues to support the con-
firmation of Miguel Estrada, President
Bush’s nominee to the DC Circuit
Court. Last week, I had my statement
focused on the late Byron White, Jus-
tice to the U.S. Supreme Court. During
my comments, I pointed out that Jus-
tice White’s judicial career began in a
manner very similar to that of Miguel
Estrada. Justice White was nominated
by President John F. Kennedy when he
was only 44 years old. He went on to
serve his country for three decades,
without having any judicial experience
prior to joining the Supreme Court.
And he did an exemplary job on the
bench.

Yet opponents of Miguel Estrada
have pointed to his lack of judicial ex-
perience as the ‘‘poison pill”’ to his
nomination. This is an unacceptable
double standard. This experience lit-
mus test, as I call it, is nothing but an
obstructionist argument that is in-
tended to undermine the entire judicial
nomination process. It is wreaking
havoc with our constitutional duty to
confirm the President’s nominations.
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To say that Mr. Estrada, one of the
best appellate court lawyers in the
country, should not be confirmed be-
cause he lacks prior judicial experience
is simply ridiculous. Justice White, a
great Coloradan, would never have
been confirmed had he faced such a
strenuous litmus test; nor would an-
other great Coloradan, Carlos Lucero,
have been confirmed had that test been
applied to him.

Judge Lucero was nominated to the
Tenth Circuit Court of Appeals by
President Bill Clinton on March 23,
1995, and was confirmed by the Senate
on June 30, 1995. Three months is all it
took. Like Justice White and Miguel
Estrada, Judge Carlos Lucero had
never served as a judge prior to joining
the court. Regardless of this fact, with-
in 3 months of his nomination, the Ju-
diciary Committee, then under the
leadership of Chairman HATCH, held a
confirmation hearing for Mr. Lucero.
At no point during the confirmation
hearing—not even once—did a member
of the committee discuss his lack of ju-
dicial experience; nor did they consider
it to be an impediment to his nomina-
tion. Instead, the Judiciary Committee
moved forward with the nomination in
a Republican-controlled Senate.

Judge Lucero had served as a staff
assistant to a U.S. Senator. He had
served on the staff of the Senate Judi-
ciary Committee, clerked for Judge
Doyle of the Colorado District of the
U.S. District Court, and practiced law
in the private sector prior to joining
the Federal bench.

Let’s look at Miguel Estrada. He was
a graduate from Harvard Law School
with high honors. We have a lot of his
qualifications listed on the board be-
hind me. He served as a law clerk to
Supreme Court Justice Anthony Ken-
nedy, and he worked as an Assistant
Solicitor General of the United States
in both the Bush and the Clinton ad-
ministrations. Neither Carlos Lucero—
now Judge Lucero—nor Miguel Estrada
had judicial experience at the time of
their nomination. They both had a
breadth of legal experience that en-
sured success on the bench. Miguel
Estrada’s outstanding record of accom-
plishment and real-life experiences
prove that he will be no different than
Judge White or Judge Lucero and that
he will perform his judicial duties with
great conviction and enthusiasm.

Within 3 months, Mr. Lucero was
nominated, confirmed, and seated on
the bench of the Tenth Circuit, becom-
ing that court’s first Hispanic judge.
Somehow, the fact that Mr. Lucero had
no judicial experience did not stop a
Clinton appointee from being con-
firmed, but that is not the only ironic
argument.

The Lucero nomination points out a
second double standard being put for-
ward by his opponents that Miguel
Estrada is too political. Carlos Lucero
was a two-time candidate for the Sen-
ate and a member of one of President
Carter’s advisory committees. Yet he
still was confirmed without a concern

CONGRESSIONAL RECORD — SENATE

being voiced by a single Senator that
he was involved in a Senate race which
was hailed by local newspapers as a bit-
ter interparty slugfest, and the opposi-
tion to Miguel Estrada wants to com-
plain about politics.

Upon his confirmation, Judge Lucero
correctly stated it was ‘“‘an unfortunate
vestige of history” that it had taken so
long for the Tenth Circuit to seat a
Hispanic judge. It certainly was not be-
cause of delays in a Republican Senate.

With the nomination of Miguel
Estrada, the Senate has an opportunity
to place the first Hispanic judge on the
bench of the DC Circuit Court, a man
who came to this country at age 17 as
an immigrant from Honduras, and a
man who is well equipped to serve as
the Nation’s second most important
court, certainly a success story of
America and one that I like to herald
time and again.

When Judge Lucero was before the
committee, he was not asked his posi-
tion on one issue, and yet my col-
leagues just saw my colleague from
Utah show the Members of this Senate
three pages of facts and testimony that
had been collected on Miguel Estrada.

There were a couple questions in
committee. I have them right here.
This is the committee record on
Lucero. We saw the 3-inch committee
record on Miguel Estrada. When Judge
Lucero from Colorado was on the
Tenth Circuit Court of Appeals, they
asked him two questions: No. 1—it was
an open-ended question—give this com-
mittee some idea why you think you
qualify to serve on the Tenth Circuit
Court of Appeals. It was an open-ended
question, a softball. No. 2—it was in-
tended to be somewhat humorous and
bring some levity to the committee
hearing—they simply kidded him with
a question: Is it easier to become a
Senator or is it easier to become a
judge? That was the extent of the ques-
tions, other than a few introductory re-
marks that were made in committee on
Carlos Lucero.

Yet we have information collected of
an extremely qualified candidate,
Miguel Estrada. I have to tell you,
there is a double standard. Unlike
Judge Lucero who was nominated by
President Clinton, Miguel Estrada has
been forced to put his life on hold while
special interests play games with our
system of justice, delaying his con-
firmation and perpetrating an unfortu-
nate status quo.

Miguel Estrada’s nomination has
been pending since May 9, 2001. That is
nearly 2 years, and this is simply ridic-
ulous. Judge Lucero was nominated
and confirmed in 3 months. Miguel
Estrada has been waiting for 2 years.
Judge Lucero ran for the Senate twice.
Miguel Estrada is far less political
than Judge Lucero.

Judge Lucero clerked for a U.S. dis-
trict judge but had no judicial experi-
ence. Miguel Estrada served as a clerk
to Justice Kennedy of the U.S. Su-
preme Court, Assistant to the Solicitor
General, assistant U.S. attorney, and

February 11, 2003

deputy chief of the appellate section,
and law clerk to Judge Amalya L.
Kearse of the U.S. Court of Appeals for
the Second Circuit.

Judge Lucero practiced law in Colo-
rado. Miguel Estrada practiced law in
front of the U.S. Supreme Court where
he argued 15 cases. Mr. Estrada’s quali-
fications are clear and abundant. The
obstructionist charade must stop.

Over the past 2 years, many of my
colleagues have come to the floor to
make statements regarding the sad
pace of judicial nominations during the
last Congress. They have made excel-
lent points, but I believe the most tell-
ing statistic is simply that more ap-
peals court nominees have had to wait
over a year for a hearing in President
Bush’s Presidency than in the last 50
years combined.

Let me repeat that. The most telling
statistic is simply that more appeals
court nominees have had to wait over a
year for a hearing in President Bush’s
Presidency than in the last 50 years
combined.

The stalemate on the Bush nominees
must end. In the wake of September 11,
we now understand the somber reality
that the most basic of our country’s
values and traditions are under attack.
That is why it is so important that we
move the nomination process forward
and provide the judiciary branch of
Government the tools that are nec-
essary to carry out its constitutional
duty. We cannot continue to allow par-
tisan politics to interfere with prin-
cipled jurisprudence that is intended to
serve justice on those who have done us
harm.

Justice cannot be delivered from an
empty bench. Miguel Estrada’s life
story defines the very notion of our Re-
public. Like Judge Lucero and Justice
White, he is an American success story,
building his success by combining en-
ergy and opportunity with self-respect
and integrity and values.

It is time for the confirmation proc-
ess to move forward and for a vote on
the floor of the Senate. At least we can
have a vote on the floor of the Senate.
And it is time to drop the double stand-
ard and to confirm this very highly
qualified nominee. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, I have
been watching these proceedings on
television in my office. I have heard
some of the presentations that have
been made. It seems that emotions are
running high on this issue on both
sides, and I can understand that, and
maybe, given the stakes we are playing
with, applaud the fact that people feel
strongly enough to come to the floor
and express themselves.

I wish to make a few comments sim-
ply in reaction to some of the state-
ments I heard this afternoon, however.
Perhaps no one will notice, but in my
own mind I will have done something
to set the record straight.

The Democratic leader talked at
some length about Miguel Estrada’s su-
pervisor at the Department of Justice,
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a supervisor who has now publicly stat-
ed that he does not think Mr. Estrada
should be confirmed. That is obviously
that supervisor’s right, and it is some-
thing I think we should appropriately
take into consideration.

That which I would point out, how-
ever, is that while Mr. Estrada was
working there, that same supervisor
gave him the highest possible ratings
in his annual performance reviews. We
are told there is no paper trail on Mr.
Estrada, but there is a paper trail in
terms of the written performance re-
views of his activities while he was in
the Department of Justice, and those
reviews are unanimously and
unchangingly glowing, giving us the in-
dication, at least in the written opin-
ion of his supervisors filed for the
record in a situation where there was
no political pressure one way or the
other, that Mr. Estrada is certainly
qualified in every way for the assign-
ment he had at the Department of Jus-
tice and the implication, of course, is
that he would be qualified for further
assignments later in his career.

I should also like to point out that
this was not the Ed Meese Justice De-
partment, this was not the Richard
Kleindienst Justice Department, those
who have been attacked as being un-
duly partisan because of the nature of
the particular Attorney General and
his closeness to the President. This was
the Janet Reno Justice Department,
and Mr. Estrada was there not for a
week or two in transition but he was
there for a matter of years. If he is part
of the vast right-wing conspiracy, as
some have suggested, why did the peo-
ple of the Reno Justice Department
speak so highly of him and retain him
for so long?

There can be only one logical answer.
Either the people involved in the hiring
of the Justice Department under Janet
Reno were incredibly blind to Mr.
Estrada’s ideological bent or they saw
in him a lawyer of incredible and sig-
nificant ability and wanted his services
and retained his services.

The Democratic leader made a great
point out of the fact that none of Mr.
Estrada’s memos, while he was at the
Justice Department, is being supplied
to the committee for review. He did not
tell us that Mr. Estrada’s supervisor,
the Solicitor General of the United
States, appointed by President Clinton
and serving under Attorney General
Reno, says those memos should not be
made public. The Solicitor General,
not Mr. Estrada, was the client. The
client who received the memos is the
one saying the memos should not be
made public, and yet the lawyer who
prepared the memos, in confidentiality
for his client, is being attacked for not
violating his client’s request.

I think it is fairly clear that the cli-
ent is right in this case and that Mr.
Estrada is acting in the highest levels
of his profession to see to it that those
memos are not made public. If they
were made public, I do not think they
would find anything in them that
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would expose Mr. Estrada as part of the
vast right-wing conspiracy. I think
they would find the excellent work of a
superb lawyer so that it would prob-
ably help Mr. Estrada’s case if those
memos were brought forth in estab-
lishing his competence and his ability.
But professional ethics say that a law-
yver does not disclose that which he has
prepared for a client, particularly in
the case where the client says: Do not
do it. Mr. Estrada has not done it and
is being attacked now on the floor of
the Senate for what, in my opinion, is
his appropriate professional stance.

So we have the circumstance where a
man who is responding to his profes-
sional requirements, a man whose ca-
reer is fully open and clear for every-
one to see, a man who has hidden noth-
ing and has no holes at any point in his
chronological resume, is being held up
and being denied a vote on the floor of
the Senate. As I have said before, we do
not really know why. We do not know
what particular test is being applied to
this confirmation.

We know there are others whose rat-
ing by the American Bar Association is
not as good as Mr. Estrada’s who have
gone through without any difficulty.
We know there are those whose ‘‘lack
of judicial experience’ is exactly the
same as Mr. Estrada’s, others for whom
the lack of judicial experience made no
difference but which in his case sud-
denly is touted as making all the dif-
ference in the world.

We know these are straw arguments
because we can find plenty of cases
where others in exactly the same situa-
tion as Mr. Estrada did not have them
raised against them.

So what we have is a situation where
an additional test, unannounced and
therefore unknown, is being applied in
this case. I have tried to figure it out.
I have asked Senator LEAHY to disclose
what particular test he is applying in
this situation. I have been unable to
find a satisfactory answer. As I have
said, perhaps facetiously but with some
seriousness, I have come to the conclu-
sion that the test that is being applied
is passing muster with the editorial
board of the New York Times. If the
New York Times editorial board de-
cides Mr. HEstrada is not to be accepted,
that means he must be turned down be-
cause the New York Times is the voice
of what I call the responsible left in
this country. We have the irresponsible
left, but we have the responsible left.

There are those who claim the New
York Times is completely middle of
the road, the New York Times has no
ideology. Those who are making that
claim do not read the New York Times,
or if they do, they do not understand
it. It is the voice of the left in this
country, the responsible left.

If its editorial board has decided that
Miguel Estrada must not be confirmed,
there are those who say we cannot
cross the editorial board of the New
York Times, we must follow their dic-
tates, and therefore, without announc-
ing it, we recognize that Estrada has
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failed that test and therefore must be
opposed, and we will make up these
other reasons to oppose him, even
though we cannot apply these same
reasons to other candidates for whom
we have voted.

I hope I am wrong. Some will say:
That is a facetious, almost capricious,
statement on your part, Senator BEN-
NETT. But I renew the request. I ask
those who have determined in advance
the test that Estrada must pass, and
who have determined that he has failed
to pass that test, to do us the courtesy
of telling us what that test is, telling
us in advance what hoop the nominees
must pass through in order for them to
allow the nominees a vote on the floor
of the Senate. Until they tell us, this
whole process we are going through
will remain somewhat of a mystery.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, we are
about to wrap up for this evening. I
have been very disappointed with some
of the debate today because it is appar-
ent that some of our colleagues have
not looked at the record, have not got-
ten the facts, that they are listening to
People for the American Way and all
the distortions that come from there.
That is disturbing to me.

When I was chairman of this com-
mittee for 6 years during the Clinton
administration, we put through 377
Federal judges. There were a number
who gave great angst to people on my
side because of the differences in phi-
losophy, differences in judging, dif-
ferences in approaches to judging, but
we put them through. We did not mis-
treat people, at least as far as I can
see, not like this.

It is important for people to realize
what he has been through, because to
hear this talk on the other side, one
would think nobody ever even looked
at this man; that they had not had a
chance to question him; that he did not
answer any questions.

This binder contains the hearing
record. Most hearing records would be
10 pages. This is his hearing record. My
gosh, the hearing was conducted by
Democrats. They controlled the whole
shebang. They asked every question
they wanted to, and he answered them.
I can see today he did not answer them
the way they wanted him to, so that
they could complain about him, but he
did answer them. I think he answered
them better than most of their judges
whom I put through answered our ques-
tions.

Think about what he has been
through. Before a person gets nomi-
nated, the White House does a thor-
ough review. They do a thorough re-
search on whether or not to nominate
the person. They also interrogate the
person as to whether there are any dif-
ficulties that person might have. Then
if they decide they are ready to go for-
ward, they are subject to an FBI re-
port. They then send out the Federal
Bureau of Investigation.
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The Federal Bureau of Investigation
does a terrific investigation. Generally
on a judgeship like EHEstrada, it is a
notebook at least this thick, where
they interview the nominee’s friends,
neighbors, business associates, en-
emies, wackos, crazies. This is what
you call a raw FBI report. Then assum-
ing that goes well, the administration
then makes a determination whether
to submit the name. As they submit
the name, they generally notify—some-
times even before they submit the
name—the American Bar Association.

The American Bar Association then
takes one of their examiners after all
the FBI has done and their examiner
generally is from the same area as the
nominee. That examiner then goes and
talks to the leading attorneys, the
leading lawyers in the area—and oth-
ers, if the person is so led—to deter-
mine ethical standards, legal ability,
industriousness, health, strength, tem-
perament, and so forth. All that is in-
vestigated by the ABA. Most nominees
get a rating of ‘‘qualified.” That is a
high rating. Anytime you can get the
rating of ‘“‘qualified” from the Amer-
ican Bar Association, you have done
something pretty worthwhile. That
means you have achieved in this life.

I used to be pretty upset at the
American Bar Association when I saw
partisan politics being played with the
standing committee that investigated
people. The perfect illustration was in
the Bork case. Unanimously well quali-
fied when he came up for the Circuit
Court of Appeals for DC, the same
court we are talking about here, and
just a few years later, found to be ‘“well
qualified” by a majority of the stand-
ing committee, and ‘‘not qualified”—
one of the leading intellects in law in
the history of this country? I happen to
know one or two of the people on there
who voted ‘‘not qualified” who were
very partisan Democrats and did not
want a conservative like Bob Bork on
the court. They won in the end.

Since then we have had our problems
with the ABA. When I became chair-
man, I took the ABA out of the proc-
ess, and my argument was then, and it
is still a good argument, why let one of
the bar associations, even though it is
the largest one, and not all the other
ones, vote these people? If we let them
all vote, we would never get through
the process. In fact, it takes at least 2
months to 3 months for the ABA. They
say they can do it in 30 days, but it is
generally between 35 and 60 days to do
their research. When the nominee
comes up to the Judiciary Committee,
all of that is submitted to the Senate
Judiciary Committee.

Now, the chairman and the ranking
member, in particular, have staff—
skilled, honest, decent staff on both
sides—who, along with the chairman
and ranking member, go through all of
those materials that the FBI especially
has collected. Sometimes it is ex-
tremely voluminous. If we see, in going
through the materials, that something
has not been answered, or something
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has not been investigated, then we go
to the FBI and say, You have to do fur-
ther investigation. We want this done.
And the FBI then does it, pursuant to
our rules. It is, again, a very big, ardu-
ous, difficult process.

Then, as in the case of Estrada, the
Democrats controlled the committee.
They took a total of 516 days—16
months—before they even had a hear-
ing. Now, generally these hearings go 2
or 3 hours at the most. Estrada’s hear-
ing was virtually all day. It was con-
ducted by the Democrats. In fact, Sen-
ator SCHUMER chaired the hearing. Sen-
ator SCHUMER, as I have said before, is
no shrinking violet. He is a tough guy.
He is a very smart lawyer. I value our
friendship because he is always
straightforward. We have a decent,
good, workable relationship. But he,
along with other Democrats, then came
in and asked questions of Miguel
Estrada. They asked voluminous ques-
tions. That is what this hearing tran-
script is all about. You do not see
many hearing transcripts that big. I
have been here almost 30 years and I
have seen very few that large until
there is some real problem. But in all
of this hearing, out of it came their
comments that he really did not an-
swer the questions. But he did answer
the questions. Some of the questions he
did not want to answer because they
may have involved issues that could
come before him as a judge. And he was
not supposed to answer those ques-
tions. Lloyd Cutler, whom I quoted
over the last week many times, says
they should not answer questions that
involve matters that might come be-
fore them.

The Circuit Court of Appeals for the
District of Columbia has a tremen-
dously broad jurisdiction. It is, like the
people said, the second most important
court in the country and in some ways
the most important court because they
have thousands of cases that the Su-
preme Court of the United States of
America will never hear because they
can only take 80 to 100 cases a year. So
it is a very important court. It is a
court of last resort to many. Because,
as I said, those cases do not go to the
Supreme Court.

Not only did they ask questions all
day long and ask serious questions and
he gave serious answers—and if you
read the transcript, you will see that—
they had every crack they wanted. If
they did not have it, they could have
called for another day of hearing. That
would have been extremely unusual for
a circuit court nominee, but they could
have. They controlled the committee.
There would have been absolutely
nothing I as ranking member on that
committee could have done other than
complain. I probably would not have
complained. But they did not do that.
They did not ask anymore questions.

Now, after the full hearing and all of
this time it took to do that, and all of
the questions all of the Democrats
asked at that time—which he answers;
maybe, I admit, he did not answer the
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way they wanted him to, but that is
not his obligation; he didn’t make any
mistake—he did not give them some-
thing to feed on to destroy him with.

There has not been a good argument
against him made since we have start-
ed this debate other than ‘‘he did not
answer the questions.” Well, some
questions did not deserve being an-
swered, but he answered a lot of ques-
tions.

Then, when the hearing is closed,
they do a transcript. That is what this
big document is, a transcript of that
hearing. That is given to the Senators
who want it. And most everyone does.
Then the Senators pour over that tran-
script and if they see questions that
were not answered in that transcript,
then they have a right to write written
questions. And the Senators who are
really interested then write written
questions for him to answer. Guess how
many Democrats wrote written ques-
tions? Two. And he answered those
written questions. He may not have an-
swered them the way they wanted him
to do so they could attack him and try
to destroy his nomination, but he an-
swered them. Where were all of the
questions they are now raising when
they had every opportunity to ask
those questions?

By the way, that hearing was fin-
ished in September of last year. Ordi-
narily when you have a hearing—not
always but ordinarily—the next Judici-
ary Committee markup, the persons
put on that Judiciary Committee
markup where you can raise anything
you want to. Did they put him on a
markup between September and Janu-
ary of this year? Not on your life. They
did not give him a chance. He would
not have made it. And the Republicans
then won control of the Senate. He
would not have had a chance. So they
relied on being able to kill this nomi-
nation by never calling it up. Why
would they want to kill a nomination
of one of the brightest young Hispanic
leaders in America who is totally
qualified for the Circuit Court of Ap-
peals for the District of Columbia? I'll
tell you why. It is a very simple rea-
son, to be honest with you. It is be-
cause he is a Hispanic Republican, ap-
pointed by a Republican President.
They didn’t like it. And they think he
is conservative. I don’t know whether
he is or isn’t. I presume he is. I guess
they think he is on the fast track to
the Supreme Court, and I suspect
Miguel Estrada has a chance of becom-
ing not only the first Hispanic nominee
on the Circuit Court of Appeals for the
District of Columbia, but the first His-
panic on the United States Supreme
Court. And he is not the right kind of
Hispanic.

I am the chairman of the Republican
Senatorial Hispanic Task Force. That
task force is made up of Democrats,
Republicans, and Independents. We
didn’t worry about their political ide-
ology. We worried about getting to-
gether with them and seeing what we
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could do to help the Hispanic commu-
nity. That has been an amazingly suc-
cessful Hispanic task force.

I can tell you I fought very hard for
Hispanics my whole Senate career, and
for other people of color, other minori-
ties as well. But the reason they don’t
like him is because he was appointed
by a Republican; a Hispanic appointed
by a Republican, who is conservative,
they believe, and a Republican himself.
That is enough to give him this kind of
a rough time here on the floor of the
Senate.

But even then, they had between Sep-
tember of last year and January of this
year. As a matter of fact, they had be-
tween September of last year and Feb-
ruary of this year to ask even further
questions if they wanted to. It would
have been very improper for them to do
so because he had already been ques-
tioned. They controlled, certainly right
up to January, the middle of January
of this year. They could have asked
any questions they wanted. They could
have had another hearing if they want-
ed. It would have been highly extraor-
dinary and highly unusual, but that is
what they could have done.

It is partisanship. That is what is
showing its ugly face here.

As chairman of the Hispanic Task
Force in the Senate, I can tell you the
Hispanic people in this country, the
Latino people, have helped to make
this country what it is. The Latino
people are basically conservative. They
believe in families. They believe in
staying together in their marriages.
They believe in educating their chil-
dren. They believe in hard work. They
have built the railroads. They have
helped mine the mines. They have
helped build our buildings.

Now we have young Hispanics such as
Miguel who have gone on to profes-
sional schools and they are making a
difference in this country that deserves
commendation. Look what Miguel
Estrada is going through for all of
that, a fellow who is fulfilling the
dream that America makes for us.

Miguel deserves better than what he
is getting. Frankly, he is being treated
very unfairly. I, for one, am really dis-
turbed by it. To filibuster Miguel
Estrada with the thin line of com-
plaints they have is, I believe, going
beyond the pale; to filibuster for the
first time in a true filibuster the first
Hispanic ever nominated to the Circuit
Court of Appeals for the District of Co-
lumbia because he is a Hispanic Repub-
lican who they think is conservative,
appointed by a Republican President
who they don’t like. I am not saying
all the Democrats don’t like him, but
the ones who are making these, I
think, very unsubstantiated argu-
ments, do not.

Time after time we have refuted
their arguments in absolute terms and
they come right back and keep spewing
out the same stuff. The reason I went
through People for the American Way
is because all of that stuff has been
coming from People for the American
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Way. That, as I have said earlier today,
is not the American way, to treat a
human being the way this man is being
treated.

I warn my friends on the other side,
if you are going to filibuster Miguel
Estrada, then Katie bar the door be-
cause I know people on our side who
are going to filibuster anybody they
disagree with when the Democrats
have the Presidency. That will be a
sorry state of affairs.

As chairman of this committee, I
worked very hard to make sure some of
our firebrands did not get their way in
wanting to filibuster Carter and Clin-
ton judges. And I won. I was able to
convince people it was not the thing to
do.

I question, under the Constitution,
whether you can do this. I really ques-
tion it. I don’t believe you can. I think
it is outrageous to try. It is dangerous
to try. And it is not fair to the first
Hispanic nominated to the Circuit
Court of Appeals for the District of Co-
lombia, especially when they have had
every chance and we are now in the
21st month for Mr. Estrada.

I guess we can learn to expect that
because Mr. Roberts, who is on our
markup on Thursday, who is consid-
ered one of the two greatest appellate
lawyers in the country—Estrada is con-
sidered one of the top appellate law-
yers, but Roberts is considered one of
the two greatest in the country and
that’s from Supreme Court Justices
themselves and many others—Roberts
has been sitting here for 11 years, wait-
ing for approval by the Senate; nomi-
nated three times by two different
Presidents.

That is what we are going through.
This is a big slowdown, trying to
thwart the process because they don’t
like President Bush.

A lot of our people didn’t care too
much for President Clinton. I did, but a
lot of the others didn’t. But that didn’t
stop us from treating him fairly.

We have taken enough time.

Mr. REID. Has the Senator yielded
the floor?

Mr. HATCH. I will be happy to yield the
floor to my colleague.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, my father-
in-law, may he rest in peace, was a chi-
ropractor, but he knew a lot about peo-
ple’s illnesses and how people handled
sickness. One thing he always said—he
died as a young man—one thing he al-
ways said was, when somebody says
they are sick, you believe they are
sick. We have all said ‘‘they are not
really sick.” When someone says they
are sick, they are sick.

This debate here reminds me of my
father-in-law’s statement. My friend,
no matter how many times the distin-
guished chairman of the committee
says there is not a problem with
Estrada, there is a problem with
Estrada. You can say there is not. You
can have pictures of him. You can do
all kinds of things, say all Kkinds of
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things that there is not a problem.
There is a problem. In this country, the
Constitution of the United States, arti-
cle II, section 2, says that we as a Sen-
ate have a right to advise and consent
on nominations the President gives us
for a wide variety of offices, not the
least of which is the judiciary.

That is something that has been done
in this country for a long time and it
will continue a long time after the
Estrada matter has ended. For my
friend, who has served with such dis-
tinction as the chairman of the Judici-
ary Committee and ranking member
for many years, to say he thinks it is
unconstitutional to do what we are
doing leaves me without any logic. I
don’t understand how he could say
that.

I repeat, there is a problem with
Estrada. You may not agree with what
we believe is a serious problem, a
flawed nominee, but we believe there is
a problem. This isn’t something we
have jumped into in a matter of 10 min-
utes, 20 minutes, 10 hours. This has
taken a matter of days, to take a look
at this nominee and to make a decision
about what we were going to do.

The majority has various things they
can do at their disposal. We believe
there are questions he did not answer.
All nine members of the Judiciary
Committee who are Democrats agree
this man is not, for many different rea-
sons, a person who should go on the
District Court of Appeals.

We have heard it before, and I am re-
minded of my friend, Mo Udall, a long-
time Member of Congress from Ari-
zona, who said:

Everything has been said, but not everyone
has said it.

That is what has happened here. We
have talked for days and days, and we
will tomorrow, and if someone can
come up with something that hasn’t
been said by either side—I doubt it.
They will continue to say what has
been said in the last few days. We have
opposition of the Congressional His-
panic Caucus. We believe, as has been
done with a number of other people
who have been sent to the Senate by
Presidents, we are entitled to the
memos he wrote when he was a mem-
ber of the Solicitor’s Office.

I recognize that some say that is not
a good idea. It has been done in the
past. If the majority believes this man
is as good as they say he is, why don’t
they give us those memos? Are they
afraid he said something there that
may weigh against his being a judge? 1
do not know. But I think they protest
too much.

There is a problem with this nomina-
tion. We don’t need a numbers game
here. But this is a filibuster. There are
ways you can get rid of a filibuster:
Take down the nomination, and vote to
invoke cloture. That is about what you
can do. Or you can do what has been
suggested by the ranking member of
the Judiciary Committee and the
Democratic leader in a letter sent to
the President, which basically says let
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us have another hearing, let us ask
some questions of this man, and have
him submit those memos. It wouldn’t
take very long. I assume he didn’t
write too many memos, but we could
tell. I am sure they could be reviewed
in a day. I am sure the hearing could
take place in a day.

To say that this opposition is be-
cause he is Hispanic and he is a con-
servative simply is not based on the
facts.

But I accept what my friend from
Utah has said. That is what he be-
lieves. I know he believes that. I sub-
mit that it is not right. He has a right
to believe that. As I have said before,
people have made statements over here
about why they oppose Miguel Estrada.
That doesn’t mean that my friend from
Utah has to agree. But that is how peo-
ple over here feel.

We have a problem with this nomina-
tion. We are now in the throes of a fili-
buster. The majority leader has said he
thinks the debate tomorrow should go
for a long time. If that is what he
wants, that is fine. I spend all of my
legislative life here in the Chamber. I
can spend a night or two here. It
doesn’t really matter that much. We
have a lot to do. I know we have other
things the leader wants to do. I know
we have a very important appropria-
tions bill that should be coming for-
ward in the form of a conference report
very soon. We have to do that.

The other reason we may be going
through this process is that the leader
doesn’t want to bring any of that stuff
forward. Maybe this is an excuse for
doing nothing. But whatever the ma-
jority leader wants to do, I understand
the procedures here in the Senate, and
we are here because he determines
what we do on this floor. But one of the
things we have a right to do is take a
look, because of the Constitution of the
United States, at nominations that are
given us. That is what we are doing.

As I started my brief little talk here
tonight, you may not think there is a
problem. But take the word of my fa-
ther-in-law. May he rest in peace.
There is a problem. I would suggest
there are well over 40 Democrats who
believe there is a problem. It seems to
me that is the case; there is a problem.

There are only a few ways to deal
with it. You can stay here and talk day
after day after day and run TV ads, as
they are doing right now, saying that
we are anti-Hispanic. It is not going to
change the belief of people over here
that Miguel Estrada should answer
questions and that he should provide
his memos.

If they do not want to do that, they
can continue running their ads and
having to stay here late at night—stay
here all night, and have us stay here
during our vacation. When I say ‘‘vaca-
tion,” as everyone knows, they are not
vacations; we go back to the States
and work. But we are here. We have
signed onto this. We as a matter of
principle oppose this nomination. Peo-
ple may disagree with our principle.
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But that is in fact why we are here. We
think there is a problem with this man
being given this appointment. Accord-
ing to us, he has not answered ques-
tions, and he has not submitted his
memos. And he is opposed by a lot of
groups who should be supporting him
and don’t because they believe he is
not a person who should go on the Dis-
trict Court of Appeals.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I appre-
ciate my colleague. I agree with him;
there is a problem here. I don’t think
there is any question about it. There is
a problem of whether we are going to
treat a person fairly. I appreciate my
colleague in his own characteristic
quiet and cautious and decent way. He
has outlined what he feels.

Think about it. Where were the ques-
tions during the time they controlled
the Senate right up through the middle
of January? They didn’t ask any fur-
ther questions. Only two Senators gave
written questions. They could have
held an additional hearing. They did
not do it. I guess they rolled the dice,
figuring they were going to win any-
way, and they would kill this nomina-
tion no matter what happened. The
fact is they lost, and now the Repub-
licans are in control of the Senate, and
we want to see this man get fair treat-
ment.

I admit there is a problem. But the
Constitution doesn’t say the Senate
should advise and filibuster these
nominations. It says the Senate should
advise and consent to these nomina-
tions. That is a far cry from filibus-
tering.

I question a filibuster in the case of
judges in the third branch of Govern-
ment. They are a coequal branch of
Government.

With regard to the memos, Mr.
Estrada said it is fine with him if they
give up the memos. He doesn’t have
anything to hide. He is proud of his
work. But the Justice Department, in
its wisdom, says we don’t give up these
kinds of memos; it is a bad precedent,
and we are not going to do it. So why
blame Estrada for that? Why hide be-
hind that when Estrada isn’t the one
causing the problem.

I happen to agree with the Justice
Department. I don’t think they should
give up confidential memoranda that
could chill the work that goes on in the
Solicitor General’s Office. I don’t see
how anybody with a straight face could
make that argument as much as it has
been made with straight faces today.

——
LEGISLATIVE SESSION
Mr. HATCH. Mr. President, I ask
unanimous consent that the Senate

now return to legislative session.
The PRESIDING OFFICER. Without

objection, it is so ordered.

MORNING BUSINESS

Mr. HATCH. Mr. President, I ask
unanimous consent that the Senate
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proceed to a period of morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

AMERICA UNGUARDED

Mr. BYRD. Mr. President, as Presi-
dent Bush gears up for a possible war
in Iraq, we have been treated to re-
peated announcements of troop deploy-
ments and callups of Reserve forces. A
fourth aircraft carrier battle group
centered around the USS Theodore Roo-
sevelt is steaming toward the Persian
Gulf, and the Navy is reportedly pre-
pared to send up to three more carrier
battle groups to the region. Two Ma-
rine amphibious groups of seven ships
each are also already in the gulf. Mili-
tary installations around the Nation
are taking on an empty, shuttered feel-
ing as unit after unit after unit packs
up, says goodbye, wipes the tears away
from their faces, from the faces of
loved ones, and ships out. This is hap-
pening more and more and more all
over this country.

National Guard and Reserve forces
have been mobilized not only to go to
the Persian Gulf but also to guard mili-
tary installations around the United
States. And more and more and more,
one will look at dinner tables and at
countless workplaces, and there they
will see vacant chairs, vacant spots.

The 300th  Chemical Company,
headquartered in Morgantown, WV,
was ordered, on January 3, 2003, to re-
port to Fort Dix, NJ, in anticipation of
deployment to some as yet undeter-
mined final destination.

West Virginia: one State, the 3b6th
State in the Union. Every Senator here
can look at his or her own State and
see what is happening, see the same
thing happening as I am seeing in West
Virginia. These troops may be gone for
a year. They may be gone longer.

Other West Virginia Guard and Re-
serve units have already been called
up, including members of the Bluefield-
based 340th Military Police Company.
That is on the southern border of West
Virginia, on the border with the State
of Virginia. And then there is the Rom-
ney-based 351st Ordnance Company.
Romney is in the northeastern part of
West Virginia, a community that
changed hands 56 times in the Civil
War.

There, too, we see vacant chairs at
the dinner tables. We see the families,
the spouses with the children, spouses
who have remained behind. They and
their children bow their heads at meal-
time and say: ‘“‘God is great. God is
good. And we thank Him for this food.
By Thy goodness all are fed. Give us,
Lord, our daily bread.”

And the same scene is repeated and
repeated in Kansas, in Florida, in Cali-
fornia, in Washington, in Oregon, in
Virginia, in South Carolina, in North
Carolina, Pennsylvania, New York,
Massachusetts, and on and on and on.
And pretty soon it adds up.

Then there is the Kenova-based 261st
Ordnance Company and the Bridgeport-
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based 459th Engineer Company. Kenova
is down near Huntington in southern
West Virginia. Bridgeport is adjacent
to Clarksburg in the north central part
of West Virginia.

Everywhere one looks, one sees these
men and women departing, leaving—to
return when? We know not when, and
in some cases perhaps never.

West Virginia Army National Guard
members have been recalled to active
duty, as have members of the Charles-
ton, WV-based 130th Airlift Wing and
the 167th Airlift Wing in Martinsburg.

So over and over and over again, we
see this happening, day after day after
day.

West Virginia is playing an active
role in our Nation’s military oper-
ations, and the story is the same in the
other 49 States and the District of Co-
lumbia around the Nation as, week
after week after week, small town
newspapers display the smiling por-
traits of guardsmen and reservists
called into the active service of their
country.

I suggest to other Members of the
Senate that they take a look at what is
happening within the borders of their
own States, the States they represent
in this great Chamber, and they will
see what I see when I look at West Vir-
ginia.

Even the Coast Guard is sending 8 of
its 49 patrol boats and two port secu-
rity units—some 600 personnel—to the
Persian Gulf. By mid-February, some
150,000 or more service personnel are
expected to be in the Persian Gulf re-
gion, with the total expected to top
200,000 by early March—not even a
month away.

These new deployments to the Per-
sian Gulf come on top of many other
ongoing military operations around the
globe. Approximately 9,000 U.S. service
personnel remain active in Afghanistan
battling Taliban forces and continuing
to root out Osama bin Laden’s fol-
lowers. We spent $27 billion in Afghani-
stan. Now we have upped that by an ad-
ditional $10 billion; 27 plus 10, that is
$37 billion that the war in Afghanistan
and the adjacent region has already
cost, $37 billion; $37 for every minute
since Jesus Christ was born; $37 billion
spent in Afghanistan and the region.

And where is Osama bin Laden?
Where is he? Thirty-seven billion dol-
lars? Yes. And has the countryside
been subjugated? No. Only the city of
Kabul, perhaps in the daytime.

I went to Kabul 48 years ago with a
codel from the House of Representa-
tives, flew up the Khyber Pass in that
landlocked country, Afghanistan.
There it is today, the same country,
landlocked, still ruled by tribal men
warring with one another.

Approximately 9,000 U.S. service per-
sonnel remain active in Afghanistan,
battling Taliban forces and continuing
to root out Osama bin Laden’s fol-
lowers. Yes, there it is. American serv-
ice men and women all around the
globe, around that globe around which
Jules Verne wrote that great novel,
‘““Around the World in Eighty Days.”’
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Military and political tensions in
South Korea are as high as they have
been at any time since the Korean war.
I remember that Korean war, yes. Here
we are, a half century later, with thou-
sands of our American fighting men
and women still there looking across
the divided country that separates
South from North Korea. Over 51,000
U.S. personnel live in South Korea, in-
cluding 35,654 active duty military per-
sonnel. I visited there when Syngman
Rhee was President. I visited the Korea
Parliament. Men wore overcoats in the
Parliament. It was cold. Can you imag-
ine men and women seated in this
Chamber in their overcoats? It is the
dead of winter, isn’t it? Yes, it is.

Some 6,900 U.S. forces remain in Bos-
nia as part of the NATO Operation
Joint Force. By mid-February, by this
short count, 201,554 American service
personnel will be far, far away, far
from home, far from the lights of
home, far from the warm fireplaces of
home, far from the sisters and brothers
and mothers and fathers and wives and
children and husbands and children en-
gaged in dangerous missions around
the globe. This figure does not include
forces permanently stationed in Eu-
rope, Japan, and elsewhere but those
on temporary deployment. These de-
ployed troops will be supported by
many more military forces based in the
United States.

And how much are we debating that?
Little is being said. Scarce to nothing
is being said on the Senate floor as we
prepare to go to war in all likelihood in
a foreign land. Little or nothing is
being said in this Chamber or in the
other Chamber about what may happen
at home once the attack upon Saddam
Hussein is unleashed. Are we under a
gag rule? What is going on? I can
scarcely believe my eyes and my ears
when I look about me. I sometimes say
to someone, pinch me, pinch me. Is it
real?

What has happened to the U.S. Sen-
ate, this great forum, the greatest
upper body in the world, the U.S. Sen-
ate? What has happened? What would
the Framers think if they could come
back and see this Chamber, austere,
practically vacated? Of course, they
knew nothing about television in their
day. They didn’t know that a few Sen-
ators could sit back in their offices be-
cause they didn’t have the kind of of-
fices that we have in our day either.
But what would those Framers think?

What would the 39 signers of the Con-
stitution of the United States think if
they could sit in these galleries and
look down upon this Chamber today?
What would George Washington have
to say about that? What would James
Madison have to say, or John Blair
have to say? Or Charles Cotesworth
Pinckney, what would he say about
that? What would Hugh Williamson
have to say? How would he feel about
it? How would Benjamin Franklin
gauge the situation if he saw the U.S.
Senate today as we are about to pre-
pare to launch an attack upon a sov-
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ereign nation that has not attacked
our own country? Benjamin Franklin,
what would he say?

What would David Brearley say as he
looked about him and saw few Senators
discussing the greatest issue of all—the
issue of war and peace? What would
James Wilson say? What would John
Dickinson say? What would Thomas
Fitzsimons have to say about it? What
would Abraham Baldwin or William
Few say about it? These were signers of
the Declaration of Independence.
Would George Read have any questions
to ask? How far have we fallen short of
the expectations of those who framed
this Constitution? Here it is. I hold it
in my hand. There were 39 signers. How
about John Langley? Rufus King;
would he rise to his feet and have any-
thing to say? What would Nathaniel
Gorham and Nicholas Gilman say
about this?

Would they say: Awaken, awaken,
take to the ramparts. In musical
terms, the operational tempo of the
U.S. Armed Forces has moved from
adagio, which is slow, to allegro, which
is fast, and is rapidly moving to
prestissimo, as fast as possible, or too
fast.

No one wants our military to go to
war without the resources that it
needs, and we will certainly do every-
thing within our power if our forces are
sent into war by the executive. The
Senate has attempted to wash its
hands of the matter and hand the mat-
ter over to the President of the United
States: Here it is; it is all in your
hands. We have relegated ourselves to
the sidelines. Yes. No one wants our
military to go to war without the ad-
vantage of overwhelming force. But in
this new era of terrorist attacks in the
homeland, I have some concerns that
we are leaving America unguarded as
we attempt to initiate and sustain so
many military operations overseas.

Oh, yes, we see the national alert,
the orange alert. Well, the forces that
remain here to protect the American
people are fast dwindling. How long be-
fore they dwindle more and more and
more? Yet we are on ‘‘orange alert.”
Where are the policemen, the National
Guardsmen, the reservists, the fire-
fighters, and the schoolteachers—those
all about us in our daily walks as citi-
zens? More and more, we look to the
right and then we look to the left and
we see a vacant spot here and there.
Yet we are on orange alert. Where are
those who are to guard this country
when it is on orange alert? Where are
they?

I am not alone in thinking our coun-
try is vulnerable to another massive
terrorist attack. On Friday, Attorney
General Ashcroft and Homeland Secu-
rity Secretary Ridge announced to the
Nation that credible, corroborated in-
telligence reports required an increase
in the homeland security alert level.
Yet look about you, and everywhere to
the north, east, west, and south one
sees line after line, busload after bus-
load, planeload after planeload of Na-
tional Guardsmen, reservists, men and
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women leaving their spouses, their
children, shedding their tears, going
away—miles away, hundreds of miles
away, thousands of miles away across
the seas. When will they see one an-
other again?

In light of this danger, it is almost
bizarre that our military continues to
run at full tilt to ready for war in the
Persian Gulf. It is as if two ships are
passing in the night—one filled with
our soldiers headed for the hot sands of
the Arabian Peninsula, the other car-
rying terrorists headed for our shores.
Time after time, this administration
and its Department heads have put this
Nation on alert. If the risk to the
American people were not so great, the
situation would be almost comical.

If an attack strikes a city in the
United States, who will respond? Gov-
ernors might wish to call out the Na-
tional Guard in order to respond to an
attack and restore order, but will any
units be left to pick up the phone? The
military’s only mobile chemical and bi-
ological laboratory has deployed to the
Persian Gulf. Chemical decontamina-
tion units, like Morgantown, West Vir-
ginia’s 300th Chemical Company, have
been called up and shipped out. Gone.
The vacant chairs are still there. The
vacant pews in the local churches are
still there. But the men and women are
gone. Many of our Nation’s policemen,
firemen, and other first responders are
members of the National Guard and
Reserves. They have been called up,
and they have been shipped out, leav-
ing one important national security
job for another.

It would be a mistake to assume that
these troops would soon return home
after defeating Iraq in battle. We may
be lucky, pray God. The supreme fact
in this universe of universes is a Living
God. Men can study and plot and plan
all they want to as to what created this
Earth, created the universe, and cre-
ated man, and come up with this idea
and that thesis and that hypothesis,
one after another. But the remaining
supreme fact is that there is God. I
hope God will give this country the
good judgment, the wisdom it needs in
the days ahead. We may be lucky. It
may all be over in a day or two. Some-
one may be able to talk to Saddam
Hussein and get him to leave and go
somewhere else. Who knows? But sup-
pose we are not lucky.

Saddam Hussein’s military is not as
strong as it once was, but there is still
the looming specter that one sees at
night when the shades of darkness have
fallen. One hears the rustling robes of
night, those sable robes. One sees the
specter, the possible specter of hand to
hand to hand, building to building to
building, block by block by block,
street fighting in the megalopolis of
Baghdad. That could become real.

Then what will those who seem to be
impelled to drive our Nation into war
say, those who seem to look upon this
forthcoming trial as but a video game?
We press a button here, press a button
there, poof, it is gone; Saddam Hussein
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is out of it, and his legions have been
conquered and decimated and de-
stroyed. Just a video game.

I sometimes pinch myself as I sit
down and watch the television. I won-
der, can it be real that these people
who have never shot a shot in their life
probably—I cannot complain about
that; I have not shot a shotgun either—
but they are all for going to war. What
do they have to lose? I do not know.
But I wonder what is happening in our
country today when everything is bent
for war.

Turn on the television set. The first
television set we had at my house was
in 1955. I was in my third year in Con-
gress, my second term, and went home
one afternoon, took some mail with me
and was sitting after supper—we still
think in terms of supper at my house,
not dinner. We do not wear these mon-
key suits, certainly not as much as we
used to. So we do not put on these
fancy suits and go out to dinner at
night.

There I sat. I was signing my mail,
and my wife and I sat there with our
two daughters. She said: Robert, what
do you see? Take a look around the
room. What’s new? I looked around the
room. And there it was—a black-and-
white television set, 1955.

That is the year when the House of
Representatives passed legislation pro-
viding that the words “In God We
Trust” will be on the currency of this
country—‘“‘In God We Trust.” Those
words were already on some of the sil-
ver coins, but we passed legislation in
that year, 19556—it was June 7, 1955,
when we passed legislation providing
that the words ‘“In God We Trust”
would be on our currency. Here it is. It
is right on there. Here it is on the $1
bill, with the greatest President of all,
George Washington. There it is on that
bill.

That was June 7, 1955, and on June 7,
1954, we had passed in the House of
Representatives legislation adding the
words ‘‘under God’’ to the Pledge of Al-
legiance.

There we were, sitting around my liv-
ing room. I turned on that black-and-
white television set. Ah, I wish I could
call those days back. There was Jackie
Gleason and ‘‘The Honeymooners,”
really a wholesome, fun picture. Then
there was Matt Dillon in ‘“‘Gunsmoke.”
And there was Elliott Ness in ‘“The Un-
touchables.”” Those were the days,
black-and-white television.

Anyhow, I turn the television on now
in the evenings, when I can bear to
look at it for a little while, and the
same old story over and over is just
beating into my ears; this go to war,
this beating the drums of war. That is
going to be a game. We hear that the
game is over. This is not a game, as the
French President reminded our own.
This is not a game, and it is not over.
But there I hear it every night over
and over and over and over again. That
is all the American people hear, this
“‘going to war’’ theme.

I hope we will be lucky. I hope we
will be. I hope we will find a way out of
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going somehow. I think this Senate
ought to debate it. I think we ought to
talk about it in this Senate. What
would those Framers say if they could
see the Senate today, tucking its tail
between its legs and running away
from this, the greatest issue of our
time: War and peace.

Nothing is being said about it. Are
we afraid to ask questions? Is it unpa-
triotic to ask questions? I say to these
pages—we have a new flock of pages
and they are all these fine young peo-
ple who come into this Chamber. They
are such wonderful young people—I say
to them: What did you think before
you came here? Did you expect to hear
some great debates about the greatest
issue of our day, our time? Did you
think you were going to come here and
hear about the problems of war and
peace? Are you disappointed? Have you
been disillusioned? You are not hearing
it, are you? Here we are silent.

Is it deemed to be unpatriotic to ask
questions? The American people out
there want us to ask questions. How
much is it going to cost? We have al-
ready spent $37 billion now through the
end of last December in Afghanistan, in
that region. Where is Osama bin
Laden? Where is he? $37 billion. He was
wanted dead or alive; $37 billion and
still no Osama bin Laden. Now our
troops are going to be sent to a foreign
land, some of whom will die, will have
their blood shed in the hot desert sands
of a foreign country. And how many
people there will die? How many men
and women and children, little chil-
dren, boys and girls, will die unless we
are lucky and the bullets do not fly?

Our troops could be forced into a wild
goose chase for Saddam Hussein, just
as Osama bin Laden has eluded our
grasp for the last 14 months. We could
get lucky; we could win the war in a
matter of days. Saddam Hussein could
be served up to us on a silver platter by
his generals who are desperate to save
their own lives. But is that the end of
the story? That is not the end of the
story. Someone will have to occupy
Iraq and purge the government of the
Baathist Party elites who might wish
to succeed one dictatorship with an-
other dictatorship. Someone will have
to calm the situation in the North
where the Kurds might seek to form
their own country, which is a serious
concern for our ally Turkey.

If the United States goes forward
with a war with only token support
from some of our allies, it is not hard
to see that we will also bear the great-
est burdens in the occupation of Iraq.
Who knows that it is going to be all
that easy?

They should sit down in front of their
television set tonight, as they listen to
those talking heads as they gloss over
the serious question of war and peace
and they talk about going to war as
though it were a video game.

Somebody is going to die. America
has lost men and women in wars, large
and small, over these 215 years since
ours became a republic. People always
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die in war. Have we discussed this one?
Have we debated it? Have we asked the
questions our people expect us to ask?

Suppose we get into a war and it does
not go well. Suppose it turns out to be
something other than a video game.
Then our people back home will say:
Where were you?

The first question that was ever
asked in the history of mankind was
asked in the Garden of Eden, in the
cool of the day, when God searched for
Adam and Eve and He asked the first
question that was ever asked: Adam,
where art thou? Old Adam and Eve
were over behind some bushes, wearing
some fig leaves, trying to hide from
God.

No, one cannot hide from God. One
cannot hide from the Creator. And we
will not be able to hide from our con-
stituents if this war goes sour, if it
goes south. They will ask: ROBERT
BYRD, where were you when they voted
to turn this matter over to the Com-
mander in Chief, turn it over to the
Chief Executive, hand it over to him
and wash your hands? Were you there,
ROBERT? Did you wash your hands on
that day? Where were you?

We will be asked the question. I kind
of hate to look at myself in the mirror
and ask myself that question, Where
were you when you turned your back
on the Constitution of the United
States, which says Congress shall have
power to declare war? Did you turn
that over to the President, ROBERT
BYRD? Did you vote to turn that au-
thority over to the President? If you
did, did you sunset it so that that same
power would not be in the hands of the
next President? No, the Senate did not
even want to sunset it.

What would those Framers say to us?
Where were you? You stood up at that
desk, put your hand on the Bible, and
said you would swear to support and
defend the Constitution of the United
States against all enemies, foreign and
domestic. Where were you on that day?

If the United States goes forward
with a war with only token support
from some of our allies, it is not hard
to see that we will also bear the great-
est burdens in the occupation of Iraq.
Then look in the shadows, look into
the shadowy mists halfway around the
world, and see what is there. North
Korea, with its nuclear programs. Now
we are becoming a little afraid of Iran.
We are becoming wary of Iran, which is
third in the forces of evil that have
been named. Are they next?

The Department of Defense has so far
been reluctant to hazard a guess at
how many troops might be required
and how long their mission might last.
Perhaps those numbers—we are talking
about a postwar Iraq, a post-Saddam
Iraq. The Department of Defense has
been reluctant to hazard a guess at
how many troops might be required
and how long their mission might last.
Perhaps those numbers are too alarm-
ing to discuss at this point, but one
British think tank has estimated that
occupation of Iraq may require 50,000
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to 200,000 troops and cost $12 billion to
$560 billion per year for 5 years, perhaps
more.

Who knows what the ultimate costs
will be—$200 billion, $300 billion, $500
billion, a trillion? Add up all of the
costs. So long as this occupation con-
tinues, how is the National Guard sup-
posed to help our States in the home-
land security mission? Our police
forces can hardly pick up the slack.
They are already working full tilt, per-
forming the myriad tasks that keep
our streets and schools safe 24 hours a
day, with crime increasing 7 days a
week, 52 weeks a year.

Just because the threat of terrorist
activity is higher does not mean that
run-of-the-mill villains go on vacation.
Just because Osama bin Laden is still
on the loose does not mean that the
John Allen Muhammeds of the world
will decide not to go on random nation-
wide shooting rampages.

At a time when port security has be-
come increasingly important, and in
which we have learned what a tiny
fraction of incoming ships and con-
tainers are being searched for weapons
of mass destruction, the Coast Guard is
reducing its interdiction capability by
sending one-sixth of its patrol craft to
the Persian Gulf.

How many more Haitian refugees will
be able to land on our shore? How
many more drug shipments will make
it in? How many ships in distress will
have to wait to get help? How many
terrorists will be able to land on our
shores? One key problem, in trying to
balance the demands of States for Na-
tional Guard to perform homeland se-
curity missions with the deployment of
guardsmen to deal with international
crises in Afghanistan, Iraq, and per-
haps elsewhere, is that the military re-
serves are the well from which the Ac-
tive-Duty Forces must draw for units
with unique skills. If the military
needs large numbers of military police,
engineers, or civil affairs specialists, it
has no choice but to draw from the Re-
serve components.

Our military is arranged so that the
Active Forces alone simply are not
able to carry out long periods of con-
flict or peacekeeping missions. The De-
partment of Defense has announced
that it will seek to realign some units
so that our Active-Duty Forces will be
better able to perform specialized mis-
sions without drawing so heavily from
our citizen soldiers. But would the
Framers have questions about how this
will be done? How will it be done? Will
the 300th Chemical Company be ripped
out from its home in West Virginia and
sent to a military base hundreds or
thousands of miles away? If so, on
whom would Governor Weiss of West
Virginia then call if a chemical attack
were to occur in my State?

Each Senator should ask themselves
the same question about their own
State. The President has repeatedly
said our country is in this war on ter-
rorism for the long haul. We should not
seek Band-Aid solutions to important
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problems. Realignment of Reserve and
Active Forces might make sense for
fiscal year 2004, but what are we going
to do about the problem today? What
needs to be done to prepare for 10 years
down the road? I will not be here.

You may not be here or you may be
here, Mr. President. But that problem
will face this country. Years will come
and the years will go, problems will
come ever nearer. Let us start by ask-
ing some tough questions.

Do we need more Active-Duty forces
to do everything that the President is
asking our military to do? If so, can we
increase our recruiting to find more
Americans who are willing to serve in
the military? Do we want to go back to
the draft? That question may come
ever closer.

While the White House is prepared to
dedicate ever greater sums to our mili-
tary, have we underestimated the man-
power requirements for the war on ter-
rorism or for nationbuilding in Afghan-
istan or for a war in Iraq or for main-
taining our security guarantees to
South Korea? Let us not shy away from
asking these questions simply because
we are afraid of honest answers that
could expose a weakness in our mili-
tary planning.

Our States, cities, and towns are in a
homeland security crunch. Security de-
mands are increasing. State budget
deficits are soaring. Ask the Governors
of this land about their budget deficits.
Ask them about the shortfalls within
their own States. Perhaps the home-
land security crunch could not have
been avoided completely, but its effects
could have been mitigated.

In November 2001 I offered a $15 bil-
lion package to address urgent home-
land security needs. Did the White
House support it? Did the White House
support that package? No. This White
House opposed it.

In December 2001 I proposed $7.5 bil-
lion in homeland security funds. Did
the administration support that? No.
The administration shaved that down
to a fraction of its size. Wouldn’t our
communities be better prepared today
for the current terrorism warnings, for
the current orange alert, if those funds
had reached our communities more
than a year ago?

With the homeland security crunch
now affecting virtually every State in
the Union, one would think that we
should have learned a lesson. Have we?

Just last month I offered a $5 billion
amendment to H.J. Res. 2, the fiscal
year 2003 omnibus appropriations legis-
lation to fund these programs that the
President had authorized in earlier leg-
islation. Did the White House support
my amendment? No. The White House
opposed that amendment, terming it
““new extraneous spending.’”” How about
that?

My opinion differs from that of the
White House. I believe that providing
funding for programs that have been
requested and authorized, and which
are critical pieces of homeland secu-
rity, is just as critical as going for the
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public acclaim that comes from pro-
posing a bureaucratic reorganization.

Words, and promises, need to be
backed up with the money to make
those words a reality. Empty promises
and hollow rhetoric, no matter how
stirring, how bedecked in flags and
bunting, will not protect our families,
our neighbors, and our fellow citizens.

Iraq is not the only crisis on the
American agenda. Hundreds of thou-
sands of troops are shipping out for dis-
tant lands while the threat of ter-
rorism is growing here at home; while
the Nation, for the first time, is being
put on orange alert.

These troops have our support and
our prayers for their safe return. The
families they leave behind also need
the very best that we can do for them.
They need our prayers, and they need
more than our prayers; they need to
have programs designed to improve
their safety and security funded and
implemented, not put on hold.

Having lost the $5 billion, then I
sought to come through with a $3 bil-
lion homeland security amendment.
The same thing happened.

I hope the view from the White House
will expand to focus, not just beyond
our shores, but also within our shore-
lines. We must not leave America un-
guarded.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, the Senator
from West Virginia has had a cold the
last week or so, so we have missed him
in the Chamber. It is good to hear you
have your voice back and are gaining
your strength. It is good to sit and lis-
ten to you.

I have had a lot of good education. As
I said once in a debate in the Senate
Chamber—we were talking about the
distinguished Senator from Maryland,
who is a Rhodes scholar. It was a col-
loquy between the Senator from West
Virginia and the Senator from Mary-
land. I interrupted, with the consent of
the Chair, and said: I am not a Rhodes
scholar; I am a Byrd scholar. And I
really am. I appreciate the Senator’s
remarks. He always pushes to better
things. Better parts of us come out
when you lead us. I appreciate very
much the Senator’s statement.

Mr. BYRD. Mr. President, I thank
the distinguished whip for his com-
ments. I thank him for his work that
he performs here daily for his country,
for his State, and for his colleagues in
the Senate.

Mr. REID. I thank Senator BYRD very
much.

——
VOTE EXPLANATION

Mr. DURBIN. Mr. President, before I
address the issue of Miguel Estrada, as
a matter of personal privilege, I note I
missed three rollcall votes last night
on the three judicial nominees. I would
have voted in the affirmative on all
three nominees. The reason for my ab-
sence has to do with the fact—and I am
holding two boarding passes—I boarded
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a plane in Chicago to come to Wash-
ington and we were grounded because
of mechanical difficulties. Because of
the delay in that flight, it was impos-
sible for me to make the rollcall votes.
As I said earlier, I would have voted af-
firmatively on all three of President
Bush’s nominees who came before the
Senate last night.

Mr. BIDEN. Mr. President, as you
know, yesterday the Senate unani-
mously confirmed the nominations of
John R. Adams to be a judge for the
United States District Court for the
Northern District of Ohio, S. James
Otero to be a judge for the United
States District Court for the Central
District of California, and Robert A.
Junell to be a judge for the United
States District Court for the Western
District of Texas. I was in Delaware
meeting with constituents and, accord-
ingly, was unable to attend yesterday’s
votes. I wish to note for the RECORD,
however, that I would have voted in
favor of all three nominees yesterday,
having voted to report favorably their
nominations from the Judiciary Com-
mittee last week.

————

SENATOR LIEBERMAN’S REMARKS
TO NATO ALLIES

Mr. DASCHLE. Mr. President, last
weekend in Munich, our colleague,
Senator LIEBERMAN, gave a remarkable
speech to the annual Wehrkunde Secu-
rity Conference. Alliances have con-
tributed to America’s strength since
the end of World War II, and Senator
LIEBERMAN, like many of us, has
watched with concern as those alli-
ances have weakened over the last 2
yvears. He makes a compelling case on
why those alliances remain vital to our
security and why it is important that
the administration redouble its efforts
to strengthen those alliances.

I ask unanimous consent that the
text of his speech be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

“HALTING THE CONTINENTAL DRIFT AND REVI-
TALIZING THE U.S.-EUROPE RELATIONSHIP”’
(By U.S. Senator Joe Lieberman; Feb. 8, 2003)
REMARKS TO WEHRKUNDE CONFERENCE (AS
PREPARED FOR DELIVERY)

We come together in trying times with an
urgent responsibility: to fortify our trans-
atlantic alliance, which has vanquished
many foes, spawned many democracies, and
promoted many freedoms—but is now strug-
gling to find a common voice in the face of
many dangers.

The growing reach of NATO and its prin-
ciples belies a disheartening truth. In a
world facing new and evolving threats—ter-
rorists, rogue regimes, and Weapons of Mass
Destruction—NATO is split, and risks not
only becoming the shell some predicted it
would be after the fall of the Berlin Wall...
but a dangerous stumbling block to a safer
world.

The big question before us today is not
who will join NATO or whether NATO will
field a rapid response force, but instead, can
our alliance survive a world in which our en-
emies are less defined, the dangers are more
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dispersed, and the road to victory is much
less clear?

We who are privileged to be leaders of
NATO countries must make sure that the an-
swer to that question is yes. The world of the
21st Century and each of our nations will be
much safer if our alliance becomes not just
larger but stronger, united around shared
principles and the need for a common de-
fense to the uncommon new threats that now
face us all.

This process might best begin with some
family therapy, since we have been acting
too often in recent years like a dysfunctional
family.

Let me begin with our side of the family.
Since NATO’S inception, the strength of our
alliance has always depended on American
power. But America’s power to lead has al-
ways depended on America’s ability to lis-
ten. During the last two years, the American
administration has turned a deaf ear to Eu-
rope. Some in America have sent the mes-
sage that they see NATO and its member
countries as a rubber stamp for the crisis
that matters most to the United States at
the moment, instead of a multilateral alli-
ance of nations who listen to each other’s
concerns.

But I assure you that most Americans un-
derstand that America is not an island; it is
part of an interconnected world. No matter
how mighty a country’s army or how large
its treasury, vigorous and resilient alliances
built on mutual respect are essential to se-
curing the peace and making the world a
safer place.

At the same time, we Americans are upset
that so many Europeans seem so much less
anxious about the new threats of terrorism,
rogue nations, and weapons of mass destruc-
tion than we are. We accept the fact that for
more than 50 years, U.S. leadership of NATO
and our unique role in the world has meant
that our security responsibilities have been
more global than Europe’s. While we worry
about missiles in North Korea or conflict in
the Taiwan Straits, Europe has mostly been
able to focus on securing its own borders.
But if September 11th has taught us any-
thing, it’s that none of us can retreat behind
borders—because terror recognizes no bor-
ders. In today’s world, enemies of freedom
anywhere are a threat to safety everywhere.

I understand why the heavy hand from
Washington has lately been seen less as a
source of protection and more as a cause of
resentment. But I'm here today to argue for
your enlightened self-interest. Robert Kagan
rightly asks: why should free people—citi-
zens of our closest European allies—seem
more worried about America than about ter-
rorism—more anxious about Bush than
about bin Laden?

We must urgently and honestly confront
and resolve the differences that now divide
us. If we fail to, the current continental drift
will become a permanent rift, and we will all
risk losing much more than family harmony.
We will endanger our common security and
future prosperity. And the world will lose its
most reliable force for freedom and stability.

THE ANATOMY OF OUR DISHARMONY

We NATO allies still share three basic
bonds, as we have since the beginning: com-
mon values and aspirations, common en-
emies who threaten those values, and com-
mon fates should we fail to work together.
That those bonds are being weakened is an
urgent threat that we must confront and re-
solve without delay.

THE WORLD WE SEE

The first wedge between us is in the way
we see the world and its newest problems.
Prime Minister Blair put it well when he
said recently: ‘“The problem people have
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with the U.S.—not the rabid anti-Americans
but the average middle ground—is not that,
for example, they oppose them on WMD or
international terrorism. People listen to the
U.S. on these issues and may well agree with
them; but they want the U.S. to listen
back.” As an American, I believe we haven’t
and we must—and many of my fellow Ameri-
cans agree.

Consider global warming. America is the
single biggest global contributor to the prob-
lem. Americans know it, and in strong ma-
jorities consider global warming to be a seri-
ous problem. Yet the Bush Administration
turns a deaf ear to American opinion and Eu-
ropean pleas to do something about it.

It is also clear that the Bush Administra-
tion’s precipitous withdrawal from the long-
term efforts to build an International Crimi-
nal Court and strengthen the Nuclear Test
Ban Treaty. Again, in large numbers the
American people support joining the court
and improving the Test Ban Treaty. Even
with imperfect world agreements such as
these, removing our nation and our priorities
from the global conversation creates an un-
necessary breach with our allies.

If some in America have viewed the world
with blinders on—blocking out all concerns
except our own—some in Europe seem to us
unable to see threats that stare you and us
right in the face.

For example, when we speak of the terror-
ists as evil—and of Saddam Hussein as a dan-
gerous tyrant and torturer who has viciously
murdered his own people, we are puzzled why
many Europeans recoil at those descrip-
tions—which, to us, are thoroughly justified
by the facts.

Terrorism is not just America’s problem.
We know full fell that Europe has known
more than its share of terror, so we don’t
presume to preach. But Al Qaida and its ilk
consider all of our people as their enemies
and targets—because all our nations rep-
resent the values and the way of life they
hate. They also seek to inflict pain upon
moderate Muslim regimes. The fact that
citizens from more than 70 countries—in-
cluding many Muslims—died in the attacks
on the World Trade Center is more than a
symbolic reality. If we cannot cement our al-
liance in our own minds, let the hatred of
our terrorist foes for all of us do it for us.

WHAT WE SAY

Second, the differences between us have
been exacerbated by the words we use to de-
scribe each other. Along the way, honest pol-
icy differences and critiques have given way
to caricature and hyperbole.

We in America should work for a strong
and united Europe, not divide it with our
words. There is no ‘‘old Europe” separate
from a ‘‘new Europe.”” A Europe divided was
the incubator for mankind’s bloodiest cen-
tury. A Europe united provides the best hope
for a more peaceful and secure future, for
you and us.

And when Europeans caricature America
and its leaders as naive or ignorant ‘‘cow-
boys,” it offends Americans—even some of us
who hail from a place far from cowboy coun-
try called New England. The point is: we
should challenge each other’s policies, not
personalities, and question each other’s deci-
sions, not motives.

Europe and America have often had our
differences. Just think about these news
headlines about U.S.-European disputes:
“Allies Complain of Washington’s Heavy
Hand,” ‘“France to NATO: Non, Merci,”
“U.S. Declares Economic Warfare on Allies,”’
and ‘‘Protesters Rally Against American
Arms Plan.” As former President Clinton
once reminded us, the first of these headlines
is from the Suez crisis in 1956. The second is
from 1966, when France left NATO’s military
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command. The third is from 1981, during the
Siberian Pipeline Crisis. The Fourth is from
1986 during the debate about deploying inter-
mediate nuclear missiles in Europe.

Like any good dysfunctional family, we’ve
hurled invectives and insults across the At-
lantic intermittently for more than 50 years.
But the difference is, leaders on both sides
have always in the past worked to douse the
rhetorical flames, not fan them. It’s time we
return to that shared compact. Now, more
than ever, words have consequences.

HOW AND WHEN WE FIGHT

The last and most serious area of conten-
tion is when, why, and how we commit our
military might to protect our people and
principles.

We Americans must recognize that no mat-
ter how strong our military or our economy,
we still need help. Defeating the dangers
arrayed against us requires more than the
forced compliance of our European allies; it
requires a genuine partnership.

Regrettably, over the past two years, the
Bush Administration has too often kept our
European friends at bay. NATO’s invocation
of Article 5, declaring the September 11th at-
tacks an attack on us all, was a powerful and
moving act of solidarity and sacrifice. But
the Bush Administration failed to grasp
NATO’s outstretched hand in Afghanistan,
and that was a mistake. When we made the
war our own, the subsequent peace became
far too much our own as well.

The Administration’s declaration of its
policy of military preemption has also un-
derstandably and unnecessarily raised anxi-
eties in Europe and throughout the world. It
made no sense to publicly announce this doc-
trine without offering our friends and foes
alike clarification as to how and when the
policy might be exercised. The fact is, the
United States, like most countries in the
world, has always reserved the right to use
force to prevent an attack against its people.
But some policies are best left undeclared, to
be announced only when it is necessary to
implement them. In the case of pre-emptive
military action, that ought to be rarely.

But it takes two hands to tear a seam. And
the fact is, the hand of the Bush Administra-
tion has been assisted by the hand of many
in Europe in tearing the seam that has
united us for more than a half century now.

Rather than coming together with one
voice to enforce United Nations Resolutions
all have supported to disarm Saddam Hus-
sein, we hear many reflexive notes of discord
from Europe. Rather than consent to the use
of force when all other options have been ex-
hausted, important parts of Europe have
pulled back from our shared responsibility to
put military muscle behind our policies to
protect our security.

And the transatlantic gulf between mili-
tary capabilities doesn’t help us overcome
this rift. We all know that Europe has grown
too dependent on American strength, and
that that dependency undermines our part-
nership. I understand that Europe is focused
today on the remarkable challenges of fin-
ishing the peaceful integration of Europe,
new membership in the E.U., the Euro, and a
constitutional convention.

But as John Lennon once said, ‘life is
what happens to us while we’re making other
plans.” Global terrorists are not waiting for
our European allies to complete their domes-
tic work before planning their next attacks—
and it’s not enough for Europe to rely upon
the military might of America to ensure its
own safety. It’s time for Europe to take
more of its own responsibility. The new
NATO rapid response force, authorized at
last year’s Prague summit, is a start in a
better direction. But it is only a first step. A
deeper commitment and more money must
follow.
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As I said a few moments ago, we have
heard the European complaints that NATO
has been ignored by the United States. But
now President Bush has come to NATO and
asked for the alliance to help in disarming
Iraq. While we are very grateful that most
member nations have responded positively,
two of our closest and most important allies,
France and Germany, have resisted NATO
requests and taskings. That hurts. The
NATO alliance itself made possible the his-
toric reconciliation between Germany and
France. I would hope the shared principles
that led to that reconciliation would be re-
membered now.

In the interest of our security and our
unity, I want to urgently appeal to all NATO
nations to rise to help the U.N. and the U.S.
meet the threat posed by Saddam Hussein.
Thousands of years ago, Sophocles told the
Greeks, ‘“What you cannot enforce, do not
command.”” The contemporary corollary of
that axiom is: what the world through the
United Nations commands, it must enforce—
or the judgments of the U.N. will lose their
force, and the world that we and you live in
will grow much less secure.

Our friend Joe Joffe, editor of De Zeit, has
said with characteristic insight and edge:
“We are now living through the most critical
watershed of the postwar period, with enor-
mous moral and strategic issues at stake,
and the only answer many Europeans offer is
to constrain and contain American power. So
by default they end up on the side of Sad-
dam, in an intellectually corrupt position.”

I respectfully suggest that the nations of
Europe define their positions on Iraq inde-
pendently and affirmatively—not in reaction
to America or its President. As you know, I
am a Democrat. In fact, I'm a Democrat
seeking to replace George Bush in the Oval
Office. But he and I agree on the danger
posed by Saddam and the need to do some-
thing soon to eliminate that danger to us, to
you, and most immediately to his neighbors
in the Arab world—as do most other Demo-
crats, Republicans, and Independents in the
U.S.

In fact, five years ago, after Saddam eject-
ed the U.N. inspectors, JOHN MCCAIN and I
gave up on containment and introduced the
Iraqi Liberation Act, which, when it became
law, made a change of regime in Baghdad of-
ficial U.S. policy. You might therefore say
that, when it comes to Iraq, President Bush
is just enforcing the McCain-Lieberman pol-
icy.

The facts here are stark and even more
clear after Secretary Powell’s chilling and
convincing testimony at the U.N. on Wednes-
day. For twelve long years, Saddam has
flaunted every attempt to get him to keep
his promise to disarm and instead has con-
tinued building weapons of mass destruction.
If we shrink from challenging his defiance,
we will not only leave a ticking time bomb
ticking, we will have undermined the re-
maining credibility of the United Nations,
and further diminished the power of NATO
to protect the peace of the world.

CONCLUSION

The battles against tyranny, terrorism,
and weapons of mass destruction, and for
freedom, opportunity, and security, are the
great causes of our time, and the greatest al-
liance of all time must lead the way in win-
ning those battles.

More than forty years ago, on the Fourth
of July, 1962, President Kennedy spoke at
Independence Hall in Philadelphia. His words
echoed the covenant of our American Con-
stitution, and should guide us now in our
Transatlantic relations. ‘‘Acting on our own,
by ourselves, we cannot establish justice
throughout the world; we cannot insure its
domestic tranquility, or provide for its com-
mon defense, or promote its general welfare,
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or secure the blessings of liberty to ourselves
and our posterity. But joined with other free
nations, we can do all this and more.”

Americans and Europeans are proud peo-
ple—and justifiably so. We both want to con-
trol our own destinies. We both want to
shape our own futures. But neither one of us
can let pride or politics block the unity by
which we will all achieve greater security,
freedom, and prosperity. Our values are
shared. Our fates are interlocking. We will
rise or fall together.

And when we rise, the terrorists and ty-
rants will fall. America still needs Europe,
and Europe still needs America, and it is
time that all the leaders on both sides of the
Atlantic started acting in a way that says we
understand that overarching truth.

Thank you.

————

THE SARBANES-OXLEY BAN ON
INSIDER CORPORATE LOANS

Mr. LEVIN. Mr. President, about 6
months ago, we enacted into law an
important set of reforms to curb some
of the corporate abuses that have shak-
en investor confidence in American
business, from dishonest accounting to
price manipulation to cases in which
company executives have walked away
from poor corporate performance with
millions of dollars in their pockets,
while investors, shareholders, and em-
ployees have watched their savings
evaporate.

These corporate reforms, included in
the Sarbanes-Oxley Act of 2002, ad-
dressed a host of problems. Today, I
want to take a few minutes to discuss
one of the most important reforms in-
cluded in that bill, Section 402, which
has so far received very little atten-
tion.

Section 402 established, for the first
time, a prohibition against publicly
traded corporations using company
funds to give personal loans to com-
pany officers and directors. This simple
prohibition is having an impact on cor-
porate America, and I want to take a
few minutes to explain the importance
of this loan prohibition, the abuses it is
correcting, and why it must be pro-
tected from efforts to narrow or weak-
en it.

Last year, the Permanent Sub-
committee on Investigations, which I
then chaired, conducted an extensive,
bipartisan investigation into the col-
lapse of Enron. The Subcommittee re-
viewed 2 million pages of documents,
conducted 100 interviews, held four
hearings, and issued two reports. One
of the issues we looked at were the
loans that Enron gave to its CEO.

In a report entitled, ‘“The Role of the
Board of Directors in Enron’s Col-
lapse,”” 1issued in July, the sub-
committee found that multimillion-
dollar loans, using company funds, had
been approved by the Enron board for
the personal use of Mr. Lay, then
chairman of the board and chief execu-
tive officer. The subcommittee found
that the board’s compensation com-
mittee first gave Mr. Lay access to a $4
million line of credit, increased this
credit line in August 2001 to $7.5 mil-
lion, and authorized repayment with
either cash or company stock.
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The subcommittee found that, in
2000, Mr. Lay began using what one
Enron board member called an “ATM
approach’ toward his credit line, re-
peatedly drawing down the entire
amount available and then repaying
the loan with Enron stock. Records
show that Mr. Lay at first drew down
the line of credit once per month, then
every 2 weeks, and then, on some occa-
sions, several days in a row.

In the 1-year period from October
2000 to October 2001, Mr. Lay used his
company credit line to obtain over $77
million in cash from the company. In
every case, he repaid the borrowed cash
by tendering shares of Enron stock. In
most cases, he obtained these shares by
exercising stock options granted to
him as part of his executive compensa-
tion. Mr. Lay withdrew these millions
of dollars from company coffers at a
time when Enron was experiencing
cash flow shortages, Enron’s shares
were dropping, and Enron shareholders
were suffering losses. After Enron’s
collapse, it was discovered that Mr.
Lay had borrowed a total of $81 million
from the company in 2001, and failed to
repay about $7 million.

When asked about these loans at a
subcommittee hearing, the head of
Enron’s compensation committee said
that his committee had no duty to
monitor the CEO’s loan activity. He
also indicated that, while Mr. Lay’s
loans were more extensive than antici-
pated, appeared to have functioned as
secret stock sales to the company, and
affected company cash flow at a crit-
ical time, he was not prepared to char-
acterize the CEO’s actions or failure to
repay $7 million as an abuse. He de-
clined to criticize Mr. Lay’s conduct.
The subcommittee concluded that the
Enron board had failed to monitor or
halt abuse by Mr. Lay of his company-
financed credit line.

Enron was an eye-opener, but it turns
out that it is far from the only U.S.
company handing out multimillion-
dollar loans to executives, often with-
out regard to whether the issued loans
benefit the corporation or whether
they will be repaid.

In December 2002, the Corporate Li-
brary, a non-profit organization that
provides information to help investors
and stockholders, published the most
comprehensive analysis yet of the per-
vasiveness of company loans to execu-
tives prior to enactment of Section 402.
The report, entitled ‘“My Big Fat Cor-
porate Loan,” presents information
compiled from reviewing SEC filings
for 1,626 of the largest U.S. corpora-
tions in the United States. This report
relies solely on what companies have
disclosed to the public about their
loans to executives, without any at-
tempt to verify or supplement these
disclosures. The result is data that
may provide a conservative picture of
company lending to executives.

The Corporate Library report has de-
termined that over omne-third of the
largest 1,600 companies in the U.S.
have outstanding loans to company ex-
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ecutives. According to the report, the
average size of these loans was 10.7 mil-
lion in 2001, and the total amount of
lending exceeded $4.5 billion. The re-
port also points out that when com-
pany loans to purchase split dollar life
insurance, described later, for cor-
porate executives are included, the per-
centage increases to over 75 percent.
When short-term company loans allow-
ing executives to exercise stock op-
tions are included, the percentage tops

90 percent.
The list of companies issuing these
loans include not only companies

marked by scandal, such as Enron,
Tyco, Adelphia, WorldCom, and Global
Crossing, but also many companies per-
ceived as solid investments with good
corporate practices and reasonable ex-
ecutive pay.

The report describes the purpose of
the loans as reported by the companies
in their SEC filings. The largest pro-
portion of the loans, about 35 percent,
had a stock-related purpose, such as to
allow a company executive to exercise
stock options, purchase stock, or re-
tain stock after a margin call. The re-
port expresses dismay at examples of
executives using interest-free loans to
buy company stock, being excused
from repayment of the loan, and there-
by acquiring a substantial company in-
vestment without expending any of
their own money.

Loans to help an executive relocate
to a new area, including buying a
house, comprised the second largest
portion of company loans to execu-
tives. These loans comprised about 27
percent of the total, according to the
report. While relocation loans sound
reasonable, the report provides exam-
ples of disturbing abuses, including
loans for millions of dollars. In one
case, Millennium Pharmaceutical
issued a loan to a senior vice president
to buy a house in the Boston area and
allowed the loan to be forgiven over
time. In another case, the president of
a Nike business unit was given a so-
called loan for a second home. By its
terms, that loan was intended to be
forgiven over 5 years. Another exam-
ple, not mentioned in the report but
discussed in the media, is the $16.5 mil-
lion loan issued by Tyco International
to its CEO Dennis Kozlowski to buy
property in Boca Raton and Nantucket.
Tyco also loaned $14 million to its gen-
eral counsel, Mark Belnick, for a New
York apartment and to build a home in
Utah, a State where Tyco has no oper-
ations.

It boggles the mind to think that
high-paid corporate executives were
using company funds to build them-
selves mansions and then, in some
cases, skipping repayment of the funds
altogether. It is unlikely that a com-
pany would issue a loan to an average
employee to build a multimillion-dol-
lar residence or to build a second home,
since there would be no business jus-
tification for it. There is no justifica-
tion for lending company funds to a
corporate executive either, yet these
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types of loans were becoming common-
place. Section 402 was intended to stop
these loans cold.

The Corporate Library report tells us
that the third most frequent type of
company loan for company executives
was issued for ‘‘unspecified’”’ reasons.
In other words, millions of dollars of
stockholder funds were loaned without
disclosing to the stockholders the pur-
pose of the loans. The authors of the
report not only express dismay at this
unexplained use of company funds,
they also suggest that the absence of
this information is a clear violation of
SEC disclosure requirements.

Another issue highlighted in the re-
port is the extent to which individual
companies were devoting substantial
dollars to executive loans. According
to the report, Wachovia Corporation
led the pack last year with a total of
$2.2 billion in company loans to execu-
tives. Adelphia issued over $263 million
in loans to members of the Rigas fam-
ily that owned it. Worldcom loaned its
CEO $160 million. Kmart, now oper-
ating in bankruptcy, has outstanding
executive loans of $30 million, includ-
ing a $6 million so-called ‘‘retention”
loan that it gave to its former CEO.

The report also presents data show-
ing that companies are issuing sub-
stantial loans to executives on terms
that disadvantage the company. Many
companies have been charging below-
market interest rates or no interest at
all. Others have been allowing their ex-
ecutives to escape all loan repayment,
simply by forgiving the debt owed. The
report states that only half of the com-
panies it examined indicated any plan
to charge interest, and a careful exam-
ination of loan terms revealed a num-
ber of methods to forgive interest or
provide additional loans to cover it.
The report also identifies over 100 com-
panies that had, or were in the process
of, forgiving loans to their executives.
It also describes a number of compa-
nies that increased outstanding loan
amounts to include a ‘‘gross up’” to
take care of taxes owed by the execu-
tive as a result of the forgiven loan.

Finally, let’s look at split dollar life
insurance loans. These loans had be-
come very popular among corporate ex-
ecutives in the last few years. The way
they work is that the company obtains
the insurance policy for its executive
and pays the premiums, while the exec-
utive names the policy beneficiaries.
The policies are called ‘‘split dollar”
because, when the policy pays out, the
company is reimbursed from the bene-
fits for the cost of the premiums. The
remainder of the insurance benefits,
often millions of dollars, goes to the
named beneficiaries, such as the execu-
tive’s family. Because the funds are in-
surance benefits, the payments to the
beneficiaries are mostly tax-free. The
result is a company-financed loan to
the executive to cover the cost of the
insurance premiums, enabling the ex-
ecutive to afford a generous policy and
provide tax-free benefits for his or her
beneficiaries.
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Many of the split dollar life insur-
ance policies that U.S. companies pro-
vide to their top executives involve
large payouts and large premiums. At
Enron, for example, Enron provided its
CEO, Ken Lay, with a $12 million split
dollar life insurance policy and agreed
to pay premiums exceeding $1 million.

The Corporate Library report found
that over 60 percent of the companies
it examined had purchased split dollar
life insurance for one or more of their
executives. The report determined that
a number of these policies involved
substantial sums of money. For exam-
ple, the report stated that many of the
policies cost “‘up to $25 million per offi-
cer”’; Estee Lauder disclosed paying $26
million for premiums on a split dollar
life insurance policy for its CEO;
Comcast disclosed paying more that
$6.5 million in 1 year and $20 million
over 3 years for premiums on a policy
for its chairman; and First Virginia
Banks reported providing all of its ex-
ecutives with insurance coverage of up
to a $1 million each.

Since Section 402 has gone into ef-
fect, most companies have apparently
discontinued providing their executives
with split dollar life insurance loans,
and the executives themselves have de-
clined to pay the premiums. The result
has been a dramatic drop in sales of
this insurance. Insurance groups have
been lobbying the SEC and Congress to
create an exception to Section 402 to
permit companies to resume providing
split dollar life insurance loans to their
executives, but so far they have been
unsuccessful in reversing Section 402’s
ban on this type of corporate loan.

All of the loans banned by Section
402 are loans to corporate officers or di-
rectors who are among the highest paid
individuals in our society. In 2001, for
example, average CEO pay at the top
350 U.S. companies was $11 million.
That is 400 times the pay of an average
worker in this country. These loans
were on top of that pay.

All of these executives could have
turned to a bank for their loans. In-
stead, they turned to their employer
and asked to use company funds. The
practice of U.S. companies loaning
company funds to their executives is
relatively new. Given the huge
amounts involved, the absence of rea-
sonable interest rates, and the common
practice of companies forgiving the
debt altogether, the question becomes
whether many of these ‘‘loans’ were
simply elaborate ways to enrich cor-
porate executives at the expense of the
investing public. The Corporate Li-
brary report shows that these loans
were pervasive and that abuses were
commonplace. The work of the Perma-
nent Subcommittee on Investigations
suggests that too many boards of direc-
tors do not have the will or incentive
to limit the loan amounts or to detect
or prevent abuses.

That is why, last July, our sub-
committee included in its first Enron
report a recommendation to stop com-
panies from loaning company funds to
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executives. That is why, later that
same month, Congress enacted Section
402. That is why, in September of last
year, Senator COLLINS and I sent a let-
ter to the SEC urging it to resist any
attempts to narrow or weaken Section
402’s ban on insider loans to allow cor-
porate executives to purchase company
stock, exercise stock options, obtain
insurance, relocate for work or pay
taxes.

Section 402 has put an end to a large
set of abuses associated with company
loans to executives. They include loans
issued without interest; loans used to
build personal mansions at company
expense; loans used to provide execu-
tives’ families with tax-free insurance
benefits; loans for every purpose and
loans that are never repaid. Company
funds belong to shareholders and are
intended to benefit them and the com-
pany they own; they were never in-
tended to act as a pool of funds avail-
able to be loaned or given to company
executives.

Congress acted wisely in passing Sec-
tion 402. This measure, alone, is stop-
ping companies from giving billions of
dollars in insider loans to corporate ex-
ecutives. Ending these loan abuses
should help restore investor confidence
in corporate America. Opponents of
this reform are continuing to seek
ways around it, but I hope my col-
leagues will join me in understanding
the importance of this reform and the
need to ensure it reaches it full poten-
tial.

I ask unanimous consent that the
Levin-Collins letter to the SEC be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC., September 25, 2002.
Hon. HARVEY L. PITT
U.S. Securities and Exchange Commission, 450
Fifth Street, NW, Washington, DC.

DEAR MR. CHAIRMAN: The purpose of this
letter is to urge the Commission to resist
any efforts to narrow or weaken the insider
loan prohibition established by Section 402 of
the Sarbanes-Oxley Act, codified at 15 U.S.C.
78m(k), a key reform designed to stop a com-
mon insider abuse found at Enron Corpora-
tion, Worldcom, Tyco International, and
other publicly traded companies.

Issued related to insider corporate loan
abuses were examined by the Permanent
Subcommittee on Investigations in connec-
tion with its ongoing review of Enron. In its
bipartisan report, ‘“The Role of the Board of
Directors in Enron’s Collapse” (July 2002),
copy enclosed, the Subcommittee found that
multi-million dollar loans, using company
funds, had been approved by the Enron Board
for the personal use of Kenneth Lay, then
Chairman of the Board and Chief Executive
Officer (CEO). The Subcommittee found that
the Board’s Compensation Committee first
gave Mr. Lay access to a $4 million line of
credit, increased this credit line in August
2001 to $7.5 million, and authorized repay-
ment with either cash or company stock.
The Subcommittee found that, in 2000, Mr.
Lay began using what one Board member
called an “ATM approach’” toward his credit
line, repeatedly drawing down the entire
amount available and then repaying the loan



S2180

with Enron stock. Records show that Mr.
Lay at first drew down the line of credit once
per month then every two weeks and then,
on some occasions, several days in a row. In
the one-year period from October 2000 to Oc-
tober 2001, Mr. Lay used the credit line to ob-
tain over $77 million in cash from the com-
pany and repaid the loans exclusively with
Enron stock, at a time when the company
had significant cash flow issues. After
Enron’s collapse, it was discovered that Mr.
Lay had failed to repay and still owes the
company about $7 million. The Sub-
committee concluded that the Enron board
had failed to monitor or halt abuse by Mr.
Lay of his multi-million-dollar, company-fi-
nanced credit line.

Enron, of course, is not alone in having ex-
perienced corporate loan abuses. Similar
abuses by corporate executives given com-
pany-financed loans for millions of dollars
have taken place at other U.S. publicly trad-
ed companies. At the time of Worldcom’s
collapse, for example, Board Chairman and
CEO Bernard Ebbers was found to have out-
standing company-financed loans exceeding
$400 million. Apparently, most of these loans
had been provided to enable him to purchase
Worldcom stock. At Tyco International,
Board Chairman and CEO Dennis Kozlowski
and other executives apparently managed to
secure not only multi-million-dollar per-
sonal loans using company funds, but to ar-
range to have these loans deemed ‘‘forgiven”
in amounts allegedly totaling more than $100
million. Apparently these loans were to pay
for employee relocation expenses, including
the purchase of expensive residences. Numer-
ous other publicly traded companies have
also provided troubling, multi-million-dol-
lar, company-financed loans to corporate ex-
ecutives, including Adelphia, AMC Enter-
tainment, Dynegy, FedEx, Healthsouth,
Home Depot, Kmart, Mattel, Microsoft,
Priceline.com, SONICblue, and more.

Given the extent of insider abuse in this
area and the lack of effective Board or man-
agement oversight, the Subcommittee rec-
ommended in its July report that Board
members at publicly traded companies bar
the issuance of company-financed loans to
company directors and senior officers. Later
that same month, Senator Charles Schumer
offered on the Senate floor the amendment
that led to inclusion of the Section 402 prohi-
bition in the final corporate reform law.

Media reports indicate that some compa-
nies may be pressing the SEC to narrow the
scope of the prohibition or otherwise weaken
it through regulation, guidance, or other
means. These media reports suggest that op-
ponents want exemptions, for example, for
company loans used by executives to pur-
chase company stock, exercise stock options,
obtain insurance, relocate for work, or pay
taxes. But the legislative history provides no
basis for creating these exemptions or other-
wise weakening the provision. To the con-
trary, the statutory prohibition makes it
clear that publicly traded companies are not
supposed to be using company funds to pro-
vide personal financing to company directors
or officers for any reason; financing is to be
provided instead by lenders, credit card oper-
ators, or other third parties engaged in the
ordinary course of business.

In light of the abusive record compiled by
the Permanent Subcommittee on Investiga-
tions among others, the Subcommittee’s bi-
partisan recommendation to bar company-fi-
nanced loans to corporate directors or offi-
cers, and the plain language of the statutory
prohibition itself, the Commission should
continue to resist efforts to weaken this sig-
nificant post-Enron reform. Congress en-
acted and the SEC must enforce this bright-
line measure to end corporate loan abuses by
top executives.
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Thank you for your attention to this im-
portant matter. If your staff has any ques-
tions or concerns about this letter or would
like additional copies of the Subcommittee
report, please have them contact Elise Bean,
Subcommittee Staff Director, at (202) 224-
9505 or Kim Corthell, Minority Staff Direc-
tor, at (202) 224-3721.

Sincerely,
SUSAN M. COLLINS,
Ranking Minority
Member.
CARL LEVIN,
Chairman.

————

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH. Mr. President, I rise
today to speak about the need for hate
crimes legislation. In the last Congress
Senator KENNEDY and I introduced the
Local Law Enforcement Act, a bill that
would add new categories to current
hate crimes law, sending a signal that
violence of any kind is unacceptable in
our society.

I would like to describe a terrible
crime that occurred September 2, 2001
in Athens, GA. Christopher Gregory, 20,
was attacked while leaving a gay bar.
Gregory was walking with friends when
a group of people started shouting anti-
gay epithets at them. After Gregory
turned and yelled ‘‘Leave us alone!’”’ an
attacker punched him, knocking him
to the ground. As the attacker walked
away he directed another anti-gay slur
toward Gregory.

I believe that government’s first duty
is to defend its citizens, to defend them
against the harms that come out of
hate. The Local Law Enforcement En-
hancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

———
TURKEY’S REQUEST TO NATO FOR
ASSISTANCE
Mr. BIDEN. Mr. President, I rise

today to condemn in the strongest
terms the rejection yesterday by
France, Germany, and Belgium of Tur-
key’s formal request for defensive help
under Article 4 of the North Atlantic
Treaty. This was the first invocation of
Article 4 in the b54-year history of
NATO.

Article 4 mandates alliance members
to consult ‘““whenever, in the opinion of
any of them, the territorial integrity,
political independence or security of
any of the Parties is threatened.”
Fearing a preemptive attack by Iraq,
Turkey requested Patriot missile bat-
teries, AWACS radar planes, and spe-
cialized units for countering chemical
and biological warfare.

Sixteen of the 19 NATO members
voted to grant Turkey its request.
France, Germany, and Belgium, how-
ever, refused, thereby blocking the re-
quest under the alliance’s consensus
principle. Paris, Berlin, and Brussels
argued that even this kind of defensive
action by NATO would appear to com-
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mit the alliance to war before the U.N.
weapons inspectors in Iraq had issued
their second report this Friday.

I have spoken at length on the situa-
tion in Iraq on the floor of this cham-
ber and in many other venues. Today,
therefore, I will restrict my comments
to yesterday’s action in NATO’s North
Atlantic Council, NAC, and the poten-
tial ramifications for the future of the
alliance.

Frankly, I am shocked and outraged
at the behavior of France, Germany,
and Belgium. I could easily give an
emotional response, but I will not de-
scend to the level of caricature and vit-
riolic insults that, unfortunately, one
increasingly hears from Western Euro-
pean America-bashers.

Nor will I indulge in blanket criti-
cism. France is this country’s oldest
ally and in the last 12 years took part
in the Gulf War, the Kosovo air cam-
paign, and in Operation Enduring Free-
dom. Germany too has participated in
recent military and peacekeeping oper-
ations and on this very day, together
with the Netherlands, is assuming com-
mand of the International Security As-
sistance Force, ISAF, peacekeeping op-
eration in Afghanistan. Belgium is also
contributing troops to peacekeeping in
the Balkans.

This is, however, only part of the
story. Recent history, unfortunately,
gives us a foretaste of yesterday’s ac-
tion in the NAC. One might recall Bel-
gium’s refusal during the Gulf War to
sell ammunition to NATO ally Great
Britain. Or more directly applicable
was the Bundestag speech early in 1991
by Mr. Otto Lambsdorff, then a leader
of the German Free Democratic Party,
opposing military shipments to NATO
ally Turkey because of elements of An-
kara’s domestic policy.

Germany’s action yesterday was par-
ticularly distasteful, since that coun-
try’s postwar economic miracle or
“Wirtschaftswunder’” was to a consid-
erable extent built by the sweat of
Turkish guest workers.

Aside from moral considerations, the
refusal of assistance to Turkey by
these three countries gravely under-
mines the solidarity that is the bed-
rock of the North Atlantic Alliance.

At first glance, their behavior is puz-
zling, since they surely know that the
United States will stand by its Turkish
ally and either unilaterally, or in con-
junction with other NATO members,
will provide the equipment that An-
kara feels it needs.

Already one HRuropean ally has
stepped up to the plate. The Dutch For-
eign Ministry has declared that ‘‘the
Netherlands is strongly opposed’” to
the French-German-Belgian move and
“will go ahead with providing Patriot
missiles to Turkey.” The Dutch, in
fact, have already sent an air force
team to Turkey to prepare for the dis-
patch of the Patriot missile batteries,
which will be manned by 370 Dutch
military personnel.

So since Turkey will receive defen-
sive assistance, the French-German-
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Belgian refusal can only be seen as a
symbolic gesture—a direct swipe at
American leadership of the alliance—
but one with more than symbolic im-
portance. U.S. Ambassador Nick Burns
declared that it is causing NATO to
face ‘‘a crisis of credibility.”

I would use a metaphor to describe
yesterday’s action: Paris, Berlin, and
Brussels are playing with fire. If the
United States believes that NATO is a
hindrance to its security requirements,
it will continue to bypass the alliance,
and NATO will quickly atrophy. No se-
rious observer believes that the Euro-
pean Union has either the capability or
the will to provide a credible military
alternative to a NATO deprived of
American muscle. A security vacuum
would quickly develop on the con-
tinent, thereby undoing more than a
half-century of common effort and en-
dangering the EU itself.

Finally, let me address the faulty
logic offered by France, Germany, and
Belgium for their action yesterday. To
repeat: their ambassadors argued that
if NATO were to furnish Turkey with
the defensive materiel it requested, it
would appear that the alliance was
committing itself to war before the
U.N. weapons inspectors in Iraq had
issued their second report this Friday.

Paris, Berlin, and Brussels might be
interested to learn that U.N. Secretary
General Kofi Annan will brief the mem-
bers of the Security Council this
Thursday on the status of contingency
planning by the United Nations for hu-
manitarian assistance for Iraq in the
event of war.

According to the argument used yes-
terday in the NAC by the French, Ger-
mans, and Belgians, the U.N.’s action,
therefore, is hastening the outbreak of
war.

I fully anticipate that French Presi-
dent Chirac, German Chancellor
Schroeder, and Belgian Prime Minister
Verhofstadt will condemn Secretary
General Annan for his recklessness.

———

RULES OF THE COMMITTEE ON
VETERANS’ AFFAIRS

Mr. SPECTER. Mr. President, the
Committee on Veterans’ Affairs has
adopted rules governing its procedures
for the 108th Congress. Pursuant to
Rules XXVI, paragraph 2, of the Stand-
ing Rules of the Senate, on behalf of
myself and Senator GRAHAM, I ask
unanimous consent that a copy of the
committee rules be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

COMMITTEE ON VETERANS’ AFFAIRS
RULES OF PROCEDURE 108TH CONGRESS
I. MEETINGS

(a) Unless otherwise ordered, the Com-
mittee shall meet on the first Wednesday of
each month. The Chairman may, upon proper
notice, call such additional meetings as
deemed necessary.

(b) Except as provided in subparagraphs (b)
and (d) of paragraph 5 of rule XXVI of the

CONGRESSIONAL RECORD — SENATE

Standing Rules of the Senate, meetings of
the Committee shall be open to the public.
The Committee shall prepare and keep a
complete transcript or electronic recording
adequate to fully record the proceedings of
each meeting whether or not such meeting
or any part thereof is closed to the public.

(c) The Chairman of the Committee, or the
Ranking Majority Member present in the ab-
sence of the Chairman, or such other Mem-
ber as the Chairman may designate, shall
preside at all meetings.

(d) Except as provided in rule XXVI of the
Standing Rules of the Senate, no meeting of
the Committee shall be scheduled except by
majority vote of the Committee or by au-
thorization of the Chairman of the Com-
mittee.

(e) The Committee shall notify the office
designated by the Committee on Rules and
Administration of the time, place, and pur-
pose of each meeting. In the event such
meeting is canceled, the Committee shall
immediately notify such designated office.

(f) Written notice of a Committee meeting,
accompanied by an agenda enumerating the
items of business to be considered, shall be
sent to all Committee members at least 72
hours (not counting Saturdays, Sundays, and
Federal holidays) in advance of each meet-
ing. In the event that the giving of such 72-
hour notice is prevented by unforeseen re-
quirements or Committee business, the Com-
mittee staff shall communicate notice by the
quickest appropriate means to members or
appropriate staff assistants of Members and
an agenda shall be furnished prior to the
meeting.

(g) Subject to the second sentence of this
paragraph, it shall not be in order for the
Committee to consider any amendment in
the first degree proposed to any measure
under consideration by the Committee un-
less a written copy of such amendment has
been delivered to each member of the Com-
mittee at least 24 hours before the meeting
at which the amendment is to be proposed.
This paragraph may be waived by a majority
vote of the members and shall apply only
when 72-hour written notice has been pro-
vided in accordance with paragraph (f).

II QUORUMS

(a) Subject to the provisions of paragraph
(b), eight members of the Committee shall
constitute a quorum for the reporting or ap-
proving of any measure or matter or rec-
ommendation. Five members of the Com-
mittee shall constitute a quorum for pur-
poses of transacting any other business.

(b) In order to transact any business at a
Committee meeting, at least one member of
the minority shall be present. If, at any
meeting, business cannot be transacted be-
cause of the absence of such a member, the
matter shall lay over for a calendar day. If
the presence of a minority member is not
then obtained, business may be transacted
by the appropriate quorum.

(c) One member shall constitute a quorum
for the purpose of receiving testimony.

III. VOTING

(a) Votes may be cast by proxy. A proxy
shall be written and may be conditioned by
personal instructions. A proxy shall be valid
only for the day given.

(b) There shall be a complete record kept
of all Committee action. Such record shall
contain the vote cast by each member of the
Committee on any question on which a roll
call vote is requested.

IV. HEARINGS AND HEARING PROCEDURES

(a) Except as specifically otherwise pro-
vided, the rules governing meetings shall
govern hearings.

(b) At least 1 week in advance of the date
of any hearing, the Committee shall under-
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take, consistent with the provisions of para-
graph 4 of rule XXVI of the Standing Rules
of the Senate, to make public announce-
ments of the date, place, time, and subject
matter of such hearing.

(¢c) The Committee shall require each wit-
ness who is scheduled to testify at any hear-
ing to file 40 copies of such witness’ testi-
mony with the Committee not later than 48
hours prior to the witness’ scheduled appear-
ance unless the Chairman and Ranking Mi-
nority Member determine there is good cause
for failure to do so.

(d) The presiding member at any hearing is
authorized to limit the time allotted to each
witness appearing before the Committee.

(e) The chairman, with the concurrence of
the Ranking Minority Member of the Com-
mittee, is authorized to subpoena the attend-
ance of witnesses and the production of
memoranda, documents, records, and any
other materials. If the Chairman or a Com-
mittee staff member designated by the
Chairman has not received from the Ranking
Minority Member or a Committee staff mem-
ber designated by the Ranking Minority
Member notice of the Ranking Minority
Member’s nonconcurrence in the subpoena
within 48 hours (excluding Saturdays, Sun-
days, and Federal holidays) of being notified
of the Chairman’s intention to subpoena at-
tendance or production, the Chairman is au-
thorized following the end of the 48-hour pe-
riod involved to subpoena the same without
the Ranking Minority Member’s concur-
rence. Regardless of whether a subpoena has
been concurred in by the Ranking Minority
Member, such subpoena may be authorized
by vote of the Members or the Committee.
When the Committee or Chairman authorizes
a subpoena, the subpoena may be issued upon
the signature of the Chairman or of any
other member of the Committee designated
by the Chairman.

(f) Except as specified in Committee Rule
VII (requiring oaths, under certain cir-
cumstances, at hearings to confirm Presi-
dential nominations), witnesses at hearings
will be required to give testimony under
oath whenever the presiding member deems
such to be advisable.

V. MEDIA COVERAGE

Any Committee meeting or hearing which
is open to the public may be covered by tele-
vision, radio, and print media. Photog-
raphers, reporters, and crew members using
mechanical recording, filming or broad-
casting devices shall position and use their
equipment so as not to interfere with the
seating, vision, or hearing of the Committee
members or staff or with the orderly conduct
of the meeting or hearing. The presiding
members of the meeting or hearing may for
good cause terminate, in whole or in part,
the use of such mechanical devices or take
such other action as the circumstances and
the orderly conduct of the meeting or hear-
ing may warrant.

VI. GENERAL

All applicable requirements of the Stand-
ing Rules of the Senate shall govern the
Committee.

VII. PRESIDENTIAL NOMINATIONS

(a) Each Presidential nominee whose nomi-
nation is subject to Senate confirmation and
referred to this Committee shall submit a
statement of his or her background and fi-
nancial interests, including the financial in-
terests of his or her spouse and of children
living in the nominee’s household, on a form
approved by the Committee which shall be
sworn to as to its completeness and accu-
racy. The Committee form shall be in two
parts—

(A) information concerning employment,
education, and background of the nominee
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which generally relates to the position to
which the individual is nominated, and
which is to be made public; and

(B) information concerning the financial
and other background of the nominee, to be
made public when the Committee determines
that such information bears directly on the
nominee’s qualifications to held the position
to which the individual is nominated. Com-
mittee action on a nomination, including
hearings or a meeting to consider a motion
to recommend confirmation, shall not be ini-
tiated until at least five days after the nomi-
nee submits the form required by this rule
unless the Chairman, with the concurrence
of the Ranking Minority Member, waives
this waiting period.

(b) At any hearing to confirm a Presi-
dential nomination, the testimony of the
nominee and, at the request of any Member,
any other witness shall be under oath.

VIII. NAMING OF DEPARTMENT OF VETERANS
AFFAIRS FACILITIES

It is the policy of the Committee that no
Department of Veterans Affairs facility shall
be named after any individual unless——

(A) such individual is deceased and was——

(1) a veteran who (i) was instrumental in
the construction or the operation of the fa-
cility to be named, or (ii) was a recipient of
the Medal of Honor or, as determined by the
Chairman and Ranking Minority Member,
otherwise performed military service of an
extraordinarily distinguished character.

(2) a member of the United States House of
Representatives or Senate who had a direct
association with such facility;

(3) an Administrator of Veterans’ Affairs, a
Secretary of Veterans Affairs, a Secretary of
Defense or of a service branch, or a military
or other Federal civilian official of com-
parable or higher rank; or

(4) an individual who, as determined by the
Chairman and Ranking Minority Member,
performed outstanding service for veterans;

(B) each member of the Congressional dele-
gation representing the State in which the
designated facility is located has indicated
in writing such member’s support of the pro-
posal to name such facility after such indi-
vidual; and

(C) the pertinent State department or
chapter of each Congressionally chartered
veterans’ organization having a national
membership of at least 500,000 has indicated
in writing its support of such proposal.

IX. AMENDMENTS TO THE RULES

The rules of the Committee may be
changed, modified, amended, or suspended at
any time, provided, however, that no less
than a majority of the entire membership so
determine at a regular meeting with due no-
tice, or at a meeting specifically called for
that purpose. The rules governing quorums
for reporting legislative matters shall gov-

ern rules changes, modification, amend-
ments, or suspension.
———

WHY NATIONAL MISSILE DEFENSE
DOES NOT PROTECT HAWAII

Mr. AKAKA. Mr. President, in De-
cember 2002 President Bush announced
his decision to deploy a limited na-
tional missile defense system by 2004.
Our distinguished colleague, Senator
LEVIN, detailed the limitations of the
proposed system and testing proce-
dures in an article in the Detroit News
on December 29 entitled, ‘‘Untested
Missile Defense Setup Poses Risks.” 1
ask unanimous consent that his entire
article be placed in the RECORD fol-
lowing my statement. I would like to
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elaborate on some of the concerns
raised by the distinguished ranking
member of the Armed Services Com-
mittee and discuss my concern that
this system does nothing to protect my
State or other parts of the United
States from attack.

President Bush’s limited national
missile defense system, first proposed
by the administration in March 2001
and called ‘‘the Alaska Option,” con-
sists of 5 to 10 silos/interceptor launch-
ers in Fort Greely, AK and an upgraded
Cobra Dane radar on Shemya Island,
AK.

At that time, Deputy Secretary of
Defense Paul Wolfowitz and Missile De-
fense Agency Director Gen Ronald
Kadish called the Alaska site a ‘“‘test
bed”’ that could be transformed into a
fully operational facility easily. Dur-
ing an Armed Services Committee
hearing in July 2001, Mr. Wolfowitz
stated, ‘“This developmental capability
could become, with very little modi-
fication, an operational capability.” In
a later statement, he added that it
would be essentially a software change
to turn it into an operational capa-
bility.”

I believe that more than modest
modifications would be required. Even
if the test bed was functioning and
proven effective, significant changes
would be needed to make it an oper-
ational system. The changes may not
be technically difficult but they are
very complicated when applied as a
whole system. They involve many com-
mand, control, communication issues
that will determine who makes the de-
cision to fire and when and with how
much information. In large and com-
plex research and development pro-
grams, one should always be wary of
anything that is described as ‘‘just a
software fix.”

In July 2001 Phil Coyle, former Direc-
tor of Operational Test and Evaluation
in the Pentagon testified before the
Senate Armed Services Committee and
defined effective deployment as the
fielding of an operational system with
some military utility that is effective
under realistic combat conditions,
against realistic threats and counter-
measures, possible without adequate
prior knowledge of the target cluster
composition, timing, trajectory, or di-
rection, and when operated by military
personnel at all times of the day or
night and in all weapons.

Mr. Coyle estimated that it would
take a decade, rather than 4 years, to
produce an effective defense system. As
Senator LEVIN raised in his article, no
part of the limited missile defense sys-
tem has been tested against realistic
targets, and there are no plans to test
the integrated system as a whole be-
fore it is deployed. Senator LEVIN cor-
rectly questions whether such a system
will be even marginally effective.

One could also question whether this
system should be labeled a ‘‘national”
missile defense. Given the geometry of
the Cobra Dane radar, the system may
be better labeled a continental missile
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defense. The Cobra Dane Radar on
Shemya Island was built to detect So-
viet missile launches. It has a fixed ori-
entation and a narrow field of view,
northwest from Shemya, towards Rus-
sia. This radar cannot see missiles
launched from North Korea towards
Hawaii, and will have only marginal
capability for southern California. The
radar cannot see the current missile
defense target range between Cali-
fornia and Hawaii.

The administration is well aware of
the limitations of the radar and exclu-
sion of Hawaii in the proposed deployed
system. General Kadish referred to this
as ‘‘the Hawaii problem’ during a
briefing for Senator REED and members
of the Armed Services Strategic Sub-
committee on July 27, 2001. At that
time, General Kadish said that they
were considering using an Aegis cruiser
to supplement the Cobra Dane radar.
Such a cruiser would have to be perma-
nently on station to provide adequate
coverage.

Even with upgrades to increase the
radar’s field of view, the radar still will
not be capable of discriminating
launch characteristics or trajectory.
An X band radar, such as the one now
in Kwajalein, is needed. In fact, no
radar in Alaska will be able to dis-
criminate launch characteristics. The
administration has not asked for fund-
ing to upgrade the existing radar or
build a new one.

The President characterized in De-
cember 2002 his initiative to field a
missile defense system as ‘‘modest.”
The program is less than modest. It is
inadequate and expensive. The path to-
wards an effective and efficient missile
defense program is the one outlined by
Senator LEVIN.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Detroit News, Dec. 29, 2002]
LEVIN: UNTESTED MISSILE DEFENSE SETUP
PosES RISKS; CAN MISSILE SHIELD BE BUILT?
(By Senator Carl Levin)

President Bush’s decision to deploy a lim-
ited national missile defense system starting
in 2004 before it has been tested and shown to
work violates common sense. The Pentagon
will spend large amounts of money to deploy
an unproven defense, money that could be
better used to fight more likely and immi-
nent threats of terrorism.

Many of us have reservations about deploy-
ment of a national defense against long-
range ballistic missiles because: (1) the intel-
ligence community says such missiles are
one of the least likely threats to our secu-
rity (in part because use of such missiles
would leave a ‘‘return address’ that would
guarantee a devastating response from the
United States); and (2) because deployment
of a national missile defense is likely to un-
leash an arms race with other countries.

However, even ardent proponents of a na-
tional missile defense should not support de-
ployment of an untested, unproven system.
The United States may eventually succeed in
developing a national missile defense system
that will actually work against real world
threats, but we have not done so yet. Accord-
ing to the Pentagon, the national missile de-
fense system to be deployed in 2004 requires
a new booster rocket that has never been
tested against any target.
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The 2004 system would rely on a radar in
Alaska built in the 1970’s that was never de-
signed for missile defense, that has no capa-
bility to differentiate the target warhead
from decoys, that has never been tested
against a long-range ballistic missile, and
that the administration never plans to test
against a long-range missile.

No part of the system has been tested
against realistic targets, and there are no
plans to test the integrated system as a
whole before it is deployed. Secretary of De-
fense Donald Rumsfeld has said that this is
just an ‘‘initial capability’’ in a program
that “will evolve over time’ and will ulti-
mately ‘‘look quite different than it begins.”

What the Pentagon has tried not to empha-
size is that this “‘initial capability’’ is likely
to be marginally effective, if it works at all.
Declaring this untested, marginal system
ready to deploy is like declaring a newly de-
signed airplane ready to fly before the wings
have been attached to the airframe and the
electronics installed in the cockpit.

In his previous tenure as Secretary of De-
fense, Rumsfeld had to preside over the dis-
mantling of the Safeguard missile defense
system which he had inherited and which
was operational for less than six months be-
cause the technical limitations of the system
rendered it ineffective. The development, de-
ployment and dismantling of the Safeguard
system cost the taxpayers tens of billions of
dollars without enhancing our national secu-
rity in any way. This is an experience that
we should not want to repeat.

Since that time, Congress has instituted
reforms in the Defense Department to help
prevent the premature and costly fielding of
unproven systems. Congress established the
Pentagon’s Director of Operational Test and
Evaluation to oversee major defense pro-
grams and ensure they are adequately tested
and demonstrated to work before they are
deployed—in other words, that any new sys-
tem is proven to ‘‘fly before we buy.”’

Congress also established the Joint Re-
quirements Oversight Council, which gives
the military services oversight over weapons
programs to ensure that they perform well
enough to be useful on the battlefield.

The Bush administration, however, has un-
wisely exempted all missile defense pro-
grams from the normal oversight of these
important organizations. As a result, these
programs are not subject to normal review
by senior military and civilian acquisition
officials, and they are not subject to the nor-
mal operational test and evaluation process.

Instead, the secretary of defense has dele-
gated many of the functions of these offices
to the Missile Defense Agency, effectively
making that agency responsible for over-
seeing itself. History shows that without
real oversight, major weapon systems don’t
work well, suffer serious schedule delays and
have major cost overruns.

The Bush administration should re-estab-
lish effective oversight of missile defense
programs by the Director of Operational
Test and Evaluation, the Joint Require-
ments Oversight Council, and other over-
sight organizations with the Department of
Defense. Rather than rushing to deploy an
unproven national missile defense system,
the administration should focus on com-
pleting the development of a missile defense
that will be effective against likely threats
and that is shown to work through proper
testing.

——
DUCHENNE MD AWARENESS WEEK

Ms. COLLINS. Mr. President, this
week is the Parent Project Muscular

Dystrophy’s Duchenne MD Awareness
Week. It is also the 2-year anniversary
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of the introduction of the MD CARE
Act, which I was pleased to cosponsor
with our late colleague, Senator Paul
Wellstone, to raise awareness and ex-
pand Federal support for medical re-
search to find a cure for this dev-
astating disease.

The need for this legislation was first
brought to my attention by one of my
constituents, Brian Denger, of Bidde-
ford, ME, who has not one, but two
wonderful boys—Matthew and Pat-
rick—with Duchenne Muscular Dys-
trophy. The Dengers—who also have a
daughter, Rachel, with juvenile diabe-
tes—are a loving and courageous fam-
ily whose strength and spirit inspired
me to become involved in advocating
for more research funding for muscular
dystrophy.

Until T met Brian, I really did not
know much about Duchenne Muscular
Dystrophy. He was the first to tell me
that 1 in 3,500 male children worldwide
will be born with the disease and lose
the ability to walk by age 10. He told
me about the terrible progression of
the disease. As it progresses, muscle
deterioration in the back and chest be-
gins to put pressure on the lungs, mak-
ing it more and more difficult for the
child to breathe.

What really caught my attention was
the fact that the lifespan of children
suffering from this disease has not been
extended in any significant way in re-
cent years. Current treatment options
for boys like Matthew and Patrick are
minimal and aimed simply at man-
aging their symptoms in an effort to
optimize their quality of life for the
limited time they have with us.

Given our Nation’s wealth of sci-
entific expertise coupled with the tre-
mendous infusion of resources we have
poured into the NIH in recent years, we
can and should do more for families
like the Dengers. That is why I joined
with Senator Wellstone in introducing
the MD CARE Act, which President
Bush signed into law in December of
2001.

Since the passage of this important
legislation, the National Institutes of
Health have established grants for the
creation of three Centers of Excellence
in Muscular Dystrophy Research,
which will provide focused research and
development in all phases—including
basic, clinical, and transitional—of the
research spectrum. In addition, the
Centers for Disease Control and Pre-
vention have developed an in-depth
surveillance and epidemiology study of
Duchenne and Becker muscular dys-
trophy. A population-based epidemio-
logical study of Duchenne and Becker
muscular dystrophy will provide the
extensive data necessary to inform re-
search decisions, standards of care,
physician training, and public health
approaches to assist families living
with Duchenne and Becker muscular
dystrophy.

The NIH and the CDC are to be com-
mended for the progress they are mak-
ing in their research efforts related to
muscular dystrophy. These efforts to
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improve the quality and length of life
for thousands of children diagnosed
with muscular dystrophy are invalu-
able, and I commend the researchers
and all of the families who have
worked so hard to combat this dev-
astating disease.
——

THE “COLUMBIA” TRAGEDY

Mr. WYDEN. Mr. President, it has
been said that a journey of a thousand
miles begins with a single step. In the
same way, a journey of a million miles
must be completed with one final step.

It was at the moment of that ulti-
mate step on February 1, 2003, that the
Space Shuttle Columbia could go no
further. In its last moments, America’s
first shuttle took with it the brave
souls of its crew. It is those seven he-
roes and human beings I honor today,
on behalf of every Oregonian who
mourns them.

In recent years, the names of shuttle
astronauts have seldom been known by
most Americans. Now, the names of
the Columbia Seven have entered the
nation’s consciousness through the
floodgates of our shared grief: Flight
Commander Rick Husband; Pilot Wil-
liam ‘“Willie”” McCool; Payload Com-
mander Michael Anderson; Mission
Specialist Kalpana “K.C.”” Chawla; Mis-
sion Specialist David Brown; Mission
Specialist Laurel Clark; and Payload
Specialist Ilan Ramon.

As the recent chair of the Sub-
committee on Science, Technology and
Space, I came to know firsthand that
America’s astronaut corps, and indeed
the teams of engineers and experts that
support them, are the best this country
has to offer. It seems that this par-
ticular group of astronauts was the
best of the best. And they were not
only America’s finest, they were In-
dia’s finest and Israel’s finest as well.

Many of this crew were devoted hus-
bands, wives, fathers and mothers.
They leave a dozen children behind
them who deserve this nation’s sym-
pathy and gratitude for the sacrifice
their parents’ final mission required.

But the Columbia crew also leaves be-
hind their ideals of persistence and pa-
triotism, the humility and humor that
called so many people to love them so
much, and above all their love of learn-
ing and life. Bach brought a different
background and unique experience to
this mission. All defeated great odds
and exhibited enormous courage in be-
coming the astronauts they hoped to
be.

From childhood, Rick Husband,
Willie McCool and David Brown cher-
ished dreams of liftoff and landing, of
spaceships and spirits aloft.

Laurel Clark dove to the depths of
the sea in her naval career before
reaching the heights of heaven on Co-
lumbia.

Michael Anderson was able to break
even the barrier of sound, even the bar-
rier of Earth’s atmosphere as one of
the nation’s few African American as-
tronauts.
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Kalpana Chawla’s mother reportedly
had hoped for a son 41 years ago in
India. She now says with pride that
this daughter did better than any boy
could, coming to America less than 20
years ago and twice being chosen as
her adopted nation’s envoy to space.

Ilan Ramon had led his nation into
battle many times. On this expedition,
he envisioned Israel at peace. Looking
down from the windows of Columbia, he
imagined that the quiet and calm of
the heavens would someday find his
country men and women on Earth.

As President Bush said on Saturday,
Columbia is lost. But the optimism of
Ilan Ramon and the visions Columbia’s
crew embodied never need pass away.

Oliver Wendell Holmes once said this:
“Through our great good fortune, in
our youth our hearts were touched
with fire. It was given to us to learn at
the outset that life is a profound and
passionate thing.” Today I say that it
was the great good fortune of every
American, of every citizen of the world,
that these seven hearts were touched
in youth with fire—that it became
their profound passion to reach into
the skies and grasp the knowledge that
lies beyond our planet.

Even as our hearts grieve, there is
reason to rejoice. The United States of
America and the nations of the world
are still called to farther frontiers by
these seven, so deserving of our re-
spect.

——
HONORING SPECIALIST BRIAN
CLEMENS
Mr. BAYH. Mr. President, I rise

today with great sadness and tremen-
dous gratitude to honor the life of a
brave young man from Kokomo, IN.
Specialist Brian Clemens was just 19
years old. He died last week in Kuwait
as he and his comrades in the 1st Bat-
talion, 293rd Infantry of the Indiana
Army National Guard prepared for a
war that may soon begin. Brian was
there, in a far away land, to fight for
values we hold close to our hearts.

Specialist Clemens was the first Indi-
ana National Guard member Kkilled
overseas since Operation Desert Storm
ended more than a decade ago. He was
also the first American to perish while
dutifully serving our Nation in a build-
up for possible war with Iraq. I mourn
along with Brian’s family, friends and
community. While our pride in Brian
shall certainly live on, so too will our
sorrow. But Brian’s life, his courage,
and his strength of character should
serve as a powerful and consoling force
in the difficult days ahead.

Brian Clemens was an energetic and
caring young man. He was adored by
all who knew him for his charismatic
personality. He was a positive force
within his community, never failing to
give of himself whenever possible. In
the months following his graduation
from Maconaquah High School in 2001,
Brian returned to the school regularly
to help wrestlers on the team hone
their skills. He was selfless with his
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time and constantly gave back to the
community in which he lived, cher-
ishing his relationships above all else.
Deeply devoted to his family, Brian
was especially close to his younger sis-
ter, Jennifer.

As President Abraham Lincoln wrote
in a letter to the mother of a fallen
Union soldier: “‘I pray that our Heav-
enly Father may assuage the anguish
of your bereavement, and leave you
only the cherished memory of the loved
and lost, and the solemn pride that
must be yours to have laid so costly a
sacrifice upon the altar of freedom.”
These words ring as true today as they
did 140 years ago, as we mourn the loss
of Brian Clemens and honor the sac-
rifice he made for America and for all
of humanity.

It is my sad duty to enter the name
of Brian Clemens in the official RECORD
of the U.S. Senate for his service to
this country and for his profound com-
mitment to freedom, democracy, and
peace. When I think about this just
cause in which we are engaged, and the
unfortunate pain that comes with the
loss of our heroes, I hope that families
like Brian’s can find comfort in the
word of the prophet Isaiah who said,
‘“He will swallow up death in victory;
and the Lord God will wipe away tears
from off all faces.”

May God grant strength and peace to
those who mourn, and may God bless
the United States of America.

————

ADDITIONAL STATEMENTS

TRIBUTE TO PAM BONRUD

e Mr. JOHNSON. Mr. President, the
South Dakota Public Utilities Commis-
sion recently announced that Pam
Bonrud will serve as the PUC’s new ex-
ecutive director. I wish to congratulate
Ms. Bonrud for her selection to lead
the PUC and to formally thank her for
her 10 years of service to the Lewis and
Clark Rural Water System.

During that time, Ms. Bonrud distin-
guished herself as an effective and
dedicated leader. While with Lewis and
Clark, Ms. Bonrud was instrumental in
helping me and my colleagues secure
the successful passage of legislation
authorizing the project. Through her
leadership, we were able to build a
strong coalition supporting the project
at the local, State and Federal levels
within the States of South Dakota,
Minnesota, and Iowa.

Ms. Bonrud displayed all the quali-
ties necessary to help make sure this
critically important water project
would receive Federal authorization.
She was professional, persistent, and
determined, and always had a positive
attitude, even though the authoriza-
tion process took 6 years from the time
the first version of the legislation was
introduced in 1994.

I always enjoyed working with Ms.
Bonrud, and she was able to work effec-
tively with Senators and House Mem-
bers of all three States involved and on
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both sides of the aisle. She has been
one of South Dakota’s best advocates
and supporters of rural water develop-
ment, and the entire southeast region
of South Dakota, as well southwestern
Minnesota and northwestern Iowa, will
always be thankful for her 10 years of
hard work, dedication, and foresight to
help bring this much needed drinking
water project from the drawing board
to construction.

In fact, the Lewis and Clark System
will be undertaking a groundbreaking
ceremony this spring, and Ms. Bonrud
is a major reason it will be the begin-
ning of making this project a reality.
She leaves the project in good stead
and her leadership and fine character
will be sorely missed.®

———

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the PRE-
SIDING OFFICER laid before the Sen-
ate messages from the President of the
United States submitting sundry nomi-
nations, a withdrawal, and a treaty
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———————

MESSAGE FROM THE HOUSE

At 2:22 p.m., a message from the
House of Representatives, delivered by
Mr. Niland, one of its reading clerks,
announced that pursuant to the provi-
sions of section 201(a)(2) of the Congres-
sional Budget and Impoundment Con-
trol Act of 1974, Public Law 93-344, the
Speaker of the House of Representa-
tives and the President pro tempore of
the Senate appoints Mr. Douglas Holtz-
Eakin as Director of the Congressional
Budget Office for a term of office expir-
ing on January 3, 2007.

———

MEASURES REFERRED

The Committee on Energy and Nat-
ural Resources was discharged from
further consideration of the following
measure which was referred to the
Committee on Environment and Public
Works:

S. 277. A Dbill to authority the Secretary of
the Interior to construct an education and
administrative center at the Bear River Mi-
gratory Bird Refuge in Box Elder County,
Utah.

The Committee on Governmental Af-
fairs was discharged from further con-
sideration of the following measure
which was referred to the Committee
on Rules and Administration:

S. Res. 51. Resolution authorizing expendi-
tures by the Committee on Governmental
Affairs.
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EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-1068. A communication from the Assist-
ant Secretary Legislative Affairs, Depart-
ment of State, transmitting, pursuant to
law, the report of a rule that amends
42.32(9)(d) of Part 22 of the Code of Federal
Regulations concerning certain victims of
the September 11, 2001 terrorist attacks to
file for classification as special immigrants,
received on January 30, 2003; to the Com-
mittee on the Judiciary.

EC-1069. A communication from the Direc-
tor, Regulations and Forms Services, Immi-
gration and Naturalization Service, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Establishment of a $3 Immigration
User Fee for Certain Commercial Vessel Pas-
sengers Previously Exempt (RIN1115-AG47)
(INS No. 2180-01)” received on January 29,
2003; to the Committee on the Judiciary.

EC-1070. A communication from the Direc-
tor, Regulations and Forms Services, Immi-
gration and Naturalization Service, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Release of Information Regarding
Immigration and Naturalization Service De-
tainee in Non-Federal Facilities (RIN1115—
AG67) (INS No. 2203-02)” received on January
29, 2003; to the Committee on the Judiciary.

EC-1071. A communication from the Dep-
uty White House Liaison, Department of
Education, transmitting, pursuant to law,
the report of a nomination for the position of
Assistant Secretary, received on January 31,
2003; to the Committee on Health, Education,
Labor, and Pensions.

EC-1072. A communication from the Ad-
ministrator, Energy Information Adminis-
tration, Department of Energy, transmit-
ting, pursuant to law, the report of docu-
ment entitled ‘“‘Annual Energy Outlook 2003
with Projections to 2025 received on Janu-
ary 28, 2003; to the Committee on Energy and
Natural Resources.

EC-1073. A communication from the Sec-
retary of Energy, transmitting, pursuant to
law, the report relative to Implementing
U.S. Plutonium Disposition At The Savan-
nah River Site; to the Committee on Energy
and Natural Resources.

EC-1074. A communication from the Acting
Chair, Federal Subsistence Board, Fish and
Wildlife Service, Department of the Interior,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Subsistence Management
Regulations for Public Lands in Alaska, Sub-
part C and D—2003-2004 Subsistence Taking
of Fish and Shellfish Regulations (1018-
AI09)” received on January 29, 2003; to the
Committee on Energy and Natural Re-
sources.

EC-1075. A communication from the Dep-
uty General Counsel, Board of Veterans’ Ap-
peals, Department of Veterans Affairs, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Appeals Regulations: Title for
Members of the Board of Veterans’ Appeals
(2900-AK62)” received on February 5, 2003; to
the Committee on Veterans’ Affairs.

EC-1076. A communication from the Dep-
uty General Counsel, Veterans Health Ad-
ministration, Department of Veterans Af-
fairs, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Payment or Reim-
bursement for Emergency Treatment Fur-
nished at Non-VA Facilities (2900-AK08)’’ re-
ceived on February 4, 2003; to the Committee
on Veterans’ Affairs.

EC-1077. A communication from the Dep-
uty General Counsel, Office of Acquisitions &
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Material Management, Department of Vet-
erans Affairs, transmitting, pursuant to law,
the report of a rule entitled ‘“VA Acquisition
Regulations: Simplified Acquisition Proce-
dures for Health-Care resources (2900-AI71)”
received on February 4, 2003; to the Com-
mittee on Veterans’ Affairs.

EC-1078. A communication from the Ad-
ministrator, Food Safety and Inspection
Service, Department of Agriculture, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘“Termination of Designation of the
State of Maine With Respect to the Inspec-
tion of Meat and Meat Food Products and
Poultry and Poultry Food Products (Doc.
No. 02-028F)”’ received on February 4, 2003; to
the Committee on Agriculture, Nutrition,
and Forestry.

EC-1079. A communication from the Sec-
retary, Office of the General Counsel, Securi-
ties and Exchange Commission, transmit-
ting, pursuant to law, the report of a rule
“Implementation of Standards of Profes-
sional Conduct for Attorneys (RIN3235-
AI72)” received on January 29, 2003; to the
Committee on Banking, Housing, and Urban
Affairs.

EC-1080. A communication from the Direc-
tor, Financial Crimes Enforcement Network,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Amendment to the Bank Secrecy Act Regu-
lations—Requirement that Currency Dealers
and Exchanges Report Suspicious Trans-
actions (1506-AA34)” received on February 4,
2003; to the Committee on Banking, Housing,
and Urban Affairs.

EC-1081. A communication from the Assist-
ant Secretary, Office of the Chief Account-
ant, Securities & Exchange Commission,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Strengthening the Commis-
sion’s Requirement Regarding Auditor Inde-
pendence (RIN3235-AI73)’ received on Janu-
ary 29, 2003; to the Committee on Banking,
Housing, and Urban Affairs.

EC-1082. A communication from the Assist-
ant Secretary for Export Administration,
Bureau of Industry and Security Administra-
tion, Department of Commerce, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Revision of Export Controls for Gen-
eral Purpose Microprocessors (0694-AC66)"’
received on January 28, 2003; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-1083. A communication from the Sec-
retary of Commerce, transmitting, the re-
port relative to the President’s Export Coun-
cil and the current vacancy of two positions
on that Council; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC-1084. A communication from the Chair-
man of the Council, Council of the District of
Columbia, transmitting, pursuant to law, the
report on D.C. Act 14-553 ‘‘Public Insurance
Adjuster Licensure Act of 2002 received on
February 1, 2003; to the Committee on Gov-
ernmental Affairs.

EC-1085. A communication from the Chair-
man of the Council, Council of the District of
Columbia, transmitting, pursuant to law, the
report on D.C. Act 14-554 ‘‘Public Health
Laboratory Fee Amendment Act of 2002’ re-
ceived on February 1, 2003; to the Committee
on Governmental Affairs.

EC-1086. A communication from the Assist-
ant Administrator, Bureau for Legislative
and Public Affairs, U.S. Agency for Inter-
national Development, transmitting, pursu-
ant to law, the report of the pre-publication
version of Fiscal Year 2002 Performance and
Accountability Report (PAR); to the Com-
mittee on Governmental Affairs.

EC-1087. A communication from the Sec-
retary of Energy, transmitting, pursuant to
law, the report of a document entitled *“‘U.S.
Department of Energy Performance and Ac-
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countability Report Fiscal Year 2002”; to the
Committee on Governmental Affairs.

EC-1088. A communication from the Attor-
ney General, transmitting, pursuant to law,
the report of Fiscal Year 2002 Performance
and Accountability Report for the Depart-
ment of Justice; to the Committee on Gov-
ernmental Affairs.

EC-1089. A communication from the Execu-
tive Director, Federal Mine Safety and
Health Review Commission, transmitting,
pursuant to law, the report of the Federal
Mine and Health Review Commission’s in-
ventory of activities; to the Committee on
Governmental Affairs.

EC-1090. A communication from the Colo-
nel, Corps of Engineers Secretary, Mis-
sissippi River Commission, transmitting,
pursuant to law, the Annual Report for the
Mississippi River Commission covering cal-
endar year 2002; to the Committee on Gov-
ernmental Affairs.

EC-1091. A communication from the Dep-
uty Associate Administrator, Office of Ac-
quisition Policy, General Services Adminis-
tration, transmitting, pursuant to law, the
report of a rule entitled ‘‘Federal Acquisi-
tion Regulation; Federal Acquisition Cir-
cular 2001-11 (FAC2001-11)"’ received on Janu-
ary 21, 2003; to the Committee on Govern-
mental Affairs.

EC-1092. A communication from the Direc-
tor, Office of Personnel Management, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Prevailing Rate Systems; Change
in Federal Wage System Survey Job
(RIN3206-AJ63)"’ received on January 21, 2003;
to the Committee on Governmental Affairs.

EC-1093. A communication from the Direc-
tor, Office of Personnel Management, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Prevailing Rate Systems; Defini-
tions of Santa Clara, CA, Nonappropriated
Fund Wage Area (RIN3206-AJ61)”’ received on
January 28, 2003; to the Committee on Gov-
ernmental Affairs .

EC-1094. A communication from the Chair-
man, Defense Nuclear Facilities Safety
Board, transmitting, pursuant to law, the
Annual Report on Commercial Activities at
the Defense Nuclear Facilities Safety Board;
to the Committee on Governmental Affairs.

EC-1095. A communication from the Sec-
retary of Labor, Chairman of the Board, Pen-
sion Benefit Guaranty Corporation, trans-
mitting, pursuant to law, the Annual Report
of the Pensions Benefit Guaranty Corpora-
tion; to the Committee on Governmental Af-
fairs.

EC-1096. A communication from the Presi-
dent of the United States, transmitting, pur-
suant to law, the report of the Reorganiza-
tion Plan Modification for the Department of
Homeland Security (DHS); to the Committee
on Governmental Affairs.

EC-1097. A communication from the Ad-
ministrator, National Aeronautics Space Ad-
ministration, transmitting, pursuant to law,
the Fiscal Year 2002 Performance and Ac-
countability Report; to the Committee on
Governmental Affairs.

EC-1098. A communication from the Chair,
Railroad Retirement Board, transmitting,
pursuant to law, the Railroad Retirement
Board’s Financial Statements for Fiscal
Year 2002; to the Committee on Govern-
mental Affairs .

EC-1099. A communication from the Chair-
man , Board Governors, United States Postal
Service, transmitting, pursuant to law, the
Annual Report regarding compliance of the
Board of Governors with the Sunshine Act;
to the Committee on Governmental Affairs.

EC-1100. A communication from the Direc-
tor, Federal Emergency Management Agen-
cy, transmitting, pursuant to law, the Fed-
eral Emergency Management agency
(FEMA) Inspector General’s and Director’s
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semiannual reports that respectively address
the Agency’s audit and audit follow-up activ-
ity during the period April 1, 2002 through
September 30, 2003; to the Committee on
Governmental Affairs.

EC-1101. A communication from the Direc-
tor, Office of Personnel Management, trans-
mitting, pursuant to law, the Fiscal Year
2002 Annual Report on the Federal Equal Op-
portunity Recruitment Program (FEORP);
to the Committee on Governmental Affairs.

EC-1102. A communication from the Comp-
troller General of the United States, General
Accounting Office, transmitting, pursuant to
law, the report relative to General Account-
ing Office (GAO) employees who were as-
signed to congressional committees during
fiscal year 2002; to the Committee on Gov-
ernmental Affairs.

EC-1103. A communication from the Comp-
troller General of the United States, United
States General Accounting Office, transmit-
ting, pursuant to law, the report relative to
General Accounting Office (GAO) employees
detailed to congressional committees as of
January 21, 2003; to the Committee on Gov-
ernmental Affairs.

EC-1104. A communication from the Comp-
troller General of the United States, General
Accounting Office, transmitting, pursuant to
law, the report relative to the requirements
of the Competition in Contracting Act of
1984; to the Committee on Governmental Af-
fairs.

EC-1105. A communication from the Presi-
dent, James Madison Memorial Fellowship
Foundation, transmitting, pursuant to law,
the Annual Report in accordance with the
Federal Managers Financial Integrity Act of
1982; to the Committee on Governmental Af-
fairs.

EC-1106. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Insurance Demutualization ((Rev. Rul. 2003-
19)(2003-7))" received on January 29, 2003; to
the Committee on Finance.

EC-1107. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
‘365 active conduct of a trade of business -
auto dealer expansion ((Rev. Rul. 2003-
16)(2003-7))”’ received on January 29, 2003; to
the Committee on Finance.

EC-1108. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Dissolution Clause Requirements for
501(c)(3) Entities Seeking a 115(1) Private
Letter Ruling (Rev. Rul. 2003-12) received
on January 29, 2003; to the Committee on Fi-
nance.

EC-1109. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Rev. Proc. 2003-19 (RP-137446-02)"’ received
on January 31, 2003; to the Committee on Fi-
nance.

EC-1110. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Leveraged Partnerships Under Section 45D
(Rev. Rul. 2003-20) received on January 29,
2003; to the Committee on Finance.

EC-1111. A communication from the Acting
Director, Statutory Import Programs Staff,
Department of Commerce, transmitting, pur-
suant to law, the report of a rule entitled
“Changes in Insular Possessions Watch,
Watch Movement and Jewelry Program
(0625—-AA57)” received on February 1, 2003; to
the Committee on Finance.

EC-1112. A communication from the Dep-
uty Chief, Regulations Division, Bureau of
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Alcohol , Tobacco and Firearms, Department
of the Treasury, transmitting, pursuant to
law, the report of a rule entitled ‘‘Reorga-
nization of Title 27 Code of Federal Regula-
tions (1512-AD06)’ received on January 29,
2003; to the Committee on Finance.

EC-1113. A communication from the Assist-
ant Secretary for Import Administration, Al-
ternate Chairman, Foreign-Trade Zones
Board, Department of Commerce, transmit-
ting, pursuant to law, the Annual Report of
the Foreign-Trade Zones Board for Fiscal
Year 2001, received on January 28, 2003; to
the Committee on Finance.

EC-1114. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Assistant Sec-
retary of Defense, received on January 31,
2003; to the Committee on Armed Services.

EC-1115. A communication from the Super-
visor, Headquarters Oklahoma City Air Lo-
gistics Center, Department of the Air Force,
transmitting, pursuant to law, the report
relative to correspondence between The Su-
pervisor and Deputy Chief, Congressional In-
quiry Division, Office of Legislative Liaison;
to the Committee on Armed Services.

EC-1116. A communication from the Assist-
ant Secretary of Defense, Reserve Affairs,
transmitting, pursuant to law, the National
Guard Challenge Program Annual Report for
Fiscal Year 2002; to the Committee on Armed
Services.

EC-1117. A communication from the Attor-
ney/Advisor, Department of Transportation ,
transmitting, pursuant to law, the report of
a nomination for the position of Associate
Deputy Secretary of Transportation, re-
ceived on February 1, 2003; to the Committee
on Commerce, Science, and Transportation.

EC-1118. A communication from the Ad-
ministrator, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the Capitol Invest-
ment Plan (CIP) for Fiscal Years 2004-2008; to
the Committee on Commerce, Science, and
Transportation.

EC-1119. A communication from the Assist-
ant Administrator for Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Final Rule to
Implement Amendment 5 to the Fishery
Management Plan for the Shrimp Fishery of
the South Atlantic (0648-AP41)”’ received on
February 4, 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-1120. A communication from the Under
Secretary of Commerce, Oceans and Atmos-
phere, Department of Commerce, transmit-
ting, pursuant to law, the Annual Report of
Coastal Zone Management Fund for the Na-
tional Oceanic and Atmospheric Administra-
tion for Fiscal Year 2002; to the Committee
on Commerce, Science, and Transportation.

EC-1121. A communication from the Ad-
ministrator, National Aeronautics and Space
Administration, transmitting, pursuant to
law, the report relative to NASA’s 2003 Stra-
tegic Plan, received on February 4, 2003; to
the Committee on Commerce, Science, and
Transportation.

EC-1122. A communication from the Senior
Rulemaking Analyst, Office of the Chief
Counsel, Transportation Security Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Threat Assessment Regard-
ing Alien Holders of, and Applicants for, for
FAA Certificates (2110-AA17)” received on
January 29, 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-1123. A communication from the Senior
Rulemaking Analyst, Office of the Chief
Counsel, Transportation Security Adminis-
tration, Department of Transportation,
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transmitting, pursuant to law, the report of
a rule entitled ‘“Threat Assessments Regard-
ing Citizens of the United States Who Hold
or Apply for FAA Certificates (2120-AA14)”
received on January 29, 2003; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-1124. A communication from the Chief,
Regulations and Administrative Law, United
States Coast Guard, Department of Trans-
portation, transmitting, pursuant to law, the
report of a rule entitled ‘‘Safety/Security
Zone Regulations; Escorted Vessels-Phil-
ippine Sea, Guam Apra Harbor, Guam and
Tanapag Harbor, Saipan, Commonwealth of
the Northern Mariana Islands (CGD14-02-
002)(2115-A A97) (2003-0008)’’ received on Janu-
ary 31, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-1125. A communication from the Chief,
Regulations and Administrative Law, United
States Coast Guard, Department of Trans-
portation, transmitting, pursuant to law, the
report of a rule entitled ‘‘Drawbridge Regu-
lations; Mississippi River, Dubuque, IA
(CGD08-02-042)(2115-AE47)(2003-0005)’ re-
ceived on January 31, 2003; to the Committee
on Commerce, Science, and Transportation.

EC-1126. A communication from the Attor-
ney/Advisor, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a
Nomination for the position of Deputy Ad-
ministrator, received on January 31, 2003; to
the Committee on Commerce, Science, and
Transportation.

EC-1127. A communication from the Assist-
ant Chief Counsel, Maritime Administration,
Department of Transportation, transmitting,
pursuant to law, the report of a rule entitled
“Requirements to Document U.S. Flag Fish-
ing Industry Vessels of 100 Feet or Greater in
Registered Length and to hold a Preferred
Mortgage on Such Vessels (2133-AB46)’° re-
ceived on January 29, 2003; to the Committee
on Commerce, Science, and Transportation.

EC-1128. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, Department
of Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Fisheries of the
Exclusive Economic Zone Off Alaska—Closes
First Seasonal Allowances of Pollock in Area
610, Gulf of Alaska’ received on February 4,
2003; to the Committee on Commerce,
Science, and Transportation.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. HATCH, from the Committee on
the Judiciary:

Report to accompany S. 1561, A bill to
amend title 18, United States Code, with re-
spect to the sexual exploitation of children
(Rept. No. 108-2).

By Mr. DOMENICI, from the Committee on
Energy and Natural Resources, with an
amendment in the nature of a substitute:

S. 111. A bill to direct the Secretary of the
Interior to conduct a special resource study
to determine the national significance of the
Miami Circle site in the State of Florida as
well as the suitability and feasibility of its
inclusion in the National Park System as
part of Biscayne National Park, and for
other purposes (Rept. No. 108-4).

By Mr. DOMENICI, from the Committee on
Energy and Natural Resources, without
amendment:

S. 117. A Dbill to authorize the Secretary of
Agriculture to sell or exchange certain land
in the State of Florida, and for other pur-
poses (Rept. No. 108-5).

By Mr. DOMENICI, from the Committee on
Energy and Natural Resources, with an
amendment in the nature of a substitute:
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S. 144. A bill to require the Secretary of
the Interior to establish a program to pro-
vide assistance through States to eligible
weed management entities to control or
eradicate harmful, nonnative weeds on pub-
lic and private land (Rept. No. 108-6).

By Mr. DOMENICI, from the Committee on
Energy and Natural Resources, without
amendment:

S. 210. A bill to provide for the protection
of archaeological sites in the Galisteo Basin
in New Mexico, and for other purposes (Rept.
No. 108-7).

By Mr. DOMENICI, from the Committee on
Energy and Natural Resources, with an
amendment in the nature of a substitute:

S. 214. A bill to designate Fort Bayard His-
toric District in the State of New Mexico as
a National Historic Landmark, and for other
purposes (Rept. No. 108-8).

By Mr. DOMENICI, from the Committee on
Energy and Natural Resources, without
amendment:

S. 233. A bill to direct the Secretary of the
Interior to conduct a study of Coltsville in
the State of Connecticut for potential inclu-
sion in the National Park System (Rept. No.
108-9).

S. 254. A bill to revise the boundary of the
Kaloko-Honokohau National Historical Park
in the State of Hawaii, and for other pur-
poses (Rept. No. 108-10).

By Mr. SPECTER, without amendment:

S. Res. 53. An original resolution author-
izing expenditures by the Committee on Vet-
erans’ Affairs.

———————

EXECUTIVE REPORT OF
COMMITTEE

The following executive report of
committee was submitted:

By Mr. SHELBY for the Committee on
Banking, Housing, and Urban Affairs.

*William H. Donaldson, of New York, to be
a Member of the Securities and Exchange
Commission for the remainder of the term
expiring June 5, 2007.

*Nomination was reported with rec-
ommendation that it be confirmed sub-
ject to the nominee’s commitment to
respond to requests to appear and tes-
tify before any duly constituted com-
mittee of the Senate.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. BAUCUS (for himself, Mr.
HATCH, Mr. MILLER, Mr. GRASSLEY,
Mr. BAYH, and Mr. LUGAR):

S. 339. A bill to amend the Internal Rev-
enue Code of 1986 to simplify the application
of the excise tax imposed on bows and ar-
rows; to the Committee on Finance.

By Mr. BUNNING:

S. 340. A bill to authorize the Secretary of
Health and Human Services to make grants
to nonprofit tax-exempt organizations for
the purchase of ultrasound equipment to pro-
vide free examinations to pregnant women
needing such services, and for other pur-
poses; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. DASCHLE (for himself and Mr.
JOHNSON):

S. 341. A bill to designate the Federal
building and United States courthouse lo-
cated at 515 9th Street in Rapid City, South
Dakota, as the ‘““‘Andrew W. Bogue Federal
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Building and United States Courthouse’; to
the Committee on Environment and Public
Works.

By Mr. GREGG (for himself, Mr. KEN-
NEDY, Mr. DoDD, and Mr. ALEX-
ANDER):

S. 342. A Dbill to amend the Child Abuse
Prevention and Treatment Act to make im-
provements to and reauthorize programs
under that Act, and for other purposes; to
the Committee on Health, Education, Labor,
and Pensions.

By Ms. MIKULSKI (for herself, Mr.
JOHNSON, Mrs. MURRAY, Ms. STABE-
Now, Mr. CORZINE, Mr. INOUYE, and
Mr. BINGAMAN):

S. 343. A bill to amend title XVIII of the
Social Security Act to permit direct pay-
ment under the medicare program for clin-
ical social worker services provided to resi-
dents of skilled nursing facilities; to the
Committee on Finance.

By Mr. AKAKA (for himself and Mr.
INOUYE):

S. 344. A bill expressing the policy of the
United States regarding the United States
relationship with Native Hawaiians and to
provide a process for the recognition by the
United States of the Native Hawaiian gov-
erning entity, and for other purposes; to the
Committee on Indian Affairs.

By Mr. NELSON of Florida (for him-
self, Mr. KENNEDY, Mr. GRAHAM of
Florida, Mr. EDWARDS, and Mr. SAR-
BANES):

S. 345. A bill to amend title XVIII of the
Social Security Act to prohibit physicians
and other health care practitioners from
charging membership or other incidental fee
(or requiring purchase of other items or serv-
ices) as a prerequisite for the provision of an
item or service to a medicare beneficiary; to
the Committee on Finance.

By Mr. LEVIN (for himself and Mr.
THOMAS):

S. 346. A bill to amend the Office of Federal
Procurement Policy Act to establish a gov-
ernmentwide policy requiring competition in
certain executive agency procurements; to
the Committee on Governmental Affairs.

By Mrs. FEINSTEIN:

S. 347. A bill to direct the Secretary of the
Interior and the Secretary of Agriculture to
conduct a joint special resources study to
evaluate the suitability and feasibility of es-
tablishing the Rim of the Valley Corridor as
a unit of the Santa Monica Mountains Na-
tional Recreation Area, and for other pur-
poses; to the Committee on Energy and Nat-
ural Resources.

By Mr. SCHUMER (for himself, Mr.
BIDEN, Ms. SNOWE, Mr. BAYH, Mr.
SMITH, and Mr. DURBIN):

S. 348. A Dbill to amend the Internal Rev-
enue Code of 1986 to make higher education
more affordable, and for other purposes; to
the Committee on Finance.

By Mrs. FEINSTEIN (for herself, Ms.
COLLINS, Ms. LANDRIEU, Ms. SNOWE,
Mr. KENNEDY, Mr. ALLEN, Mr . JOHN-
SON, Mr. DAYTON, and Mr. BUNNING):

S. 349. A bill to amend title II of the Social
Security Act to repeal the Government pen-
sion offset and windfall elimination provi-
sions; to the Committee on Finance.

By Mrs. CLINTON (for herself, Mr.
GREGG, and Mr. REID):

S. 350. A bill to amend the Atomic Energy
Act of 1954 to strengthen the security of sen-
sitive radioactive material; to the Com-
mittee on Environment and Public Works.

By Mr. GRASSLEY:

S. 351. An original bill to amend the Inter-
nal Revenue Code of 1986 to improve tax eq-
uity for military personnel, and for other
purposes; from the Committee on Finance;
placed on the calendar.

By Mr. LEAHY (for himself, Mr. KEN-
NEDY, Mr. DURBIN, Mr. EDWARDS, Mr.
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ROCKEFELLER, Mr. REID, Mrs. BOXER,
Mr. FEINGOLD, and Mr. CORZINE):

S. 352. A bill to ensure that commercial in-
surers cannot engage in price fixing, bid rig-
ging, or market allocations to the detriment
of competition and consumers; to the Com-
mittee on the Judiciary.

By Mrs. FEINSTEIN:

S. 3563. A bill for the relief of Denes and
Gyorgyi Fulop; to the Committee on the Ju-
diciary.

By Mr. BINGAMAN:

S. 364. A bill to authorize the Secretary of
Transportation to establish the National
Transportation Modeling and Analysis Pro-
gram to complete an advanced transpor-
tation simulation model, and for other pur-
poses; to the Committee on Environment and
Public Works.

By Mrs. LINCOLN (for herself, Mr.
GRASSLEY, Mr. HAGEL, Mr. DAYTON,
Mr. DURBIN, Mr. HARKIN, Mr.
COLEMAN, and Mr. JOHNSON):

S. 355. A Dbill to amend the Internal Rev-
enue Code of 1986 to allow a credit for bio-
diesel fuel; to the Committee on Finance.

By Mrs. LINCOLN (for herself, Mr.
BoND, and Mr. TALENT):

S. 356. A bill to amend the Energy Policy
Act of 1992 to increase the allowable credit
for biodiesel use under the alternatively
fueled vehicle purchase requirement; to the
Committee on Energy and Natural Re-
sources.

By Mrs. LINCOLN (for herself, Mr.
HAGEL, Mr. KERRY, and Mr. SMITH):

S. 357. A bill to amend the Internal Rev-
enue Code of 1986 to modify the credit for the
production of fuel from nonconventional
sources to include production of fuel from
agricultural and animal waste; to the Com-
mittee on Finance.

By Mrs. LINCOLN:

S. 368. A bill to amend the Internal Rev-
enue Code of 1986 to modify the credit for the
production of fuel from nonconventional
sources for the production of electricity to
include landfill gas; to the Committee on Fi-
nance.

By Mrs. LINCOLN (for herself and Mr.
AKAKA):

S. 359. A Dbill to amend the Internal Rev-
enue Code of 1986 to modify the credit for the
production of electricity to include elec-
tricity produced from municipal solid waste;
to the Committee on Finance.

By Mrs. LINCOLN:

S. 360. A Dbill to amend the Internal Rev-
enue Code of 1986 to treat natural gas dis-
tribution lines as 10-year property for depre-
ciation purposes; to the Committee on Fi-
nance.

By Mrs. LINCOLN (for herself, Mr.
ALLARD, Mr. GRASSLEY, Mr. HARKIN,
Ms. STABENOW, Mr. HAGEL, Mr.
LEVIN, and Mr. DEWINE):

S. 361. A bill to amend the Internal Rev-
enue Code of 1986 to allow for an energy effi-
cient appliance credit; to the Committee on
Finance.

By Ms. MIKULSKI (for herself, Ms.
SNOWE, Mr. SARBANES, Ms. COLLINS,
Mrs. MURRAY, and Ms. CANTWELL):

S. 362. A bill to amend title IT of the Social
Security Act to provide that a monthly in-
surance benefit thereunder shall be paid for
the month in which the recipient dies, sub-
ject to a reduction of 50 percent if the recipi-
ent dies during the first 15 days of such
month, and for other purposes; to the Com-
mittee on Finance.

By Ms. MIKULSKI (for herself, Mr.
SARBANES, Ms. COLLINS, Mr.
BINGAMAN, Mr. DASCHLE, Ms. SNOWE,

Mr. DORGAN, Ms. LANDRIEU, Mrs.
MURRAY, Mr. BREAUX, Ms.
CANTWELL, Mr. KENNEDY, and Mrs.
CLINTON):

S. 363. A bill to amend title II of the Social
Security Act to provide that the reductions
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in social security benefits which are required
in the case of spouses and surviving spouses
who are also receiving certain Government
pensions shall be equal to the amount by
which two-thirds of the total amount of the
combined monthly benefit (before reduction)
and monthly pension exceeds $1,200, adjusted
for inflation; to the Committee on Finance.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Ms. COLLINS (for herself and Mr.
LIEBERMAN):

S. Res. 51. A resolution authorizing ex-
penditures by the Committee on Govern-
mental Affairs; to the Committee on Rules
and Administration.

By Mr. CAMPBELL (for himself, Mr.
CRAIG, Mrs. LINCOLN, Mr. HATCH, Mr.
LoTT, Mr. DORGAN, Ms. LANDRIEU,
Mr. KOHL, Mr. INHOFE, Mr. DOMENICI,
Mr. SPECTER, Mr. BIDEN, and Mr.
ALLEN):

S. Res. 52. A resolution recognizing the so-
cial problem of child abuse and neglect, and
supporting efforts to enhance public aware-
ness of the problem; to the Committee on the
Judiciary.

By Mr. SPECTER:

S. Res. 53. An original resolution author-
izing expenditures by the Committee on Vet-
erans’ Affairs; from the Committee on Vet-
erans’ Affairs; to the Committee on Rules
and Administration.

By Mr. MCcCAIN (for himself, Mr.
LEAHY, Mr. LIEBERMAN, and Mr.
HARKIN):

S. Res. 54. A resolution to provide Internet
access to certain Congressional documents,
including certain Congressional Research
Service publications, certain Senate gift re-
ports, and Senate and Joint Committee doc-
uments; to the Committee on Rules and Ad-
ministration.

By Mr. MCcCAIN (for himself, Mr.
LIEBERMAN, Mr. GRAHAM of South
Carolina, and Mr. BAYH):

S. Con. Res. 4. A concurrent resolution wel-
coming the expression of support of 18 Euro-
pean nations for the enforcement of United
Nations Security Counsel Resolution 1441; to
the Committee on Foreign Relations.

———

ADDITIONAL COSPONSORS

S. 83

At the request of Mr. DURBIN, the
name of the Senator from Nebraska
(Mr. NELSON) was added as a cosponsor
of S. 83, A bill to expand aviation ca-
pacity in the Chicago area, and for
other purposes.

S. 85

At the request of Mr. LUGAR, the
name of the Senator from Minnesota
(Mr. DAYTON) was added as a cosponsor
of S. 85, A bill to amend the Internal
Revenue Code of 1986 to provide for a
charitable deduction for contributions
of food inventory.

S. 153

At the request of Mrs. FEINSTEIN, the
names of the Senator from New York
(Mr. SCHUMER) and the Senator from
South Dakota (Mr. JOHNSON) were
added as cosponsors of S. 1563, A bill to
amend title 18, United States Code, to
establish penalties for aggravated iden-
tity theft, and for other purposes.
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S. 223
At the request of Mrs. FEINSTEIN, the
name of the Senator from Vermont
(Mr. LEAHY) was added as a cosponsor
of S. 223, A bill to prevent identity
theft, and for other purposes.
S. 238
At the request of Mr. REED, the name
of the Senator from West Virginia (Mr.
ROCKEFELLER) was added as a cospon-
sor of S. 238, A bill to reauthorize the
Museum and Library Services Act, and
for other purposes.
S. 251
At the request of Mr. LOTT, the
names of the Senator from Kentucky
(Mr. BUNNING), the Senator from Penn-
sylvania (Mr. SANTORUM) and the Sen-
ator from Nebraska (Mr. NELSON) were
added as cosponsors of S. 2561, A bill to
amend the Internal Revenue Code of
1986 to repeal the 4.3-cent motor fuel
excise taxes on railroads and inland
waterway transportation which remain
in the general fund of the Treasury.
S. 253
At the request of Mr. CAMPBELL, the
name of the Senator from Mississippi
(Mr. LoTT) was added as a cosponsor of
S. 253, A bill to amend title 18, United
States Code, to exempt qualified cur-
rent and former law enforcement offi-
cers from State laws prohibiting the
carrying of concealed handguns.
S. 255
At the request of Mrs. 4Feinstein, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 255, A bill to amend title 49,
United States Code, to require phased
increases in the fuel efficiency stand-
ards applicable to light trucks; to re-
quire fuel economy standards for auto-
mobiles up to 10,000 pounds gross vehi-
cle weight; to increase the fuel econ-
omy of the Federal fleet of vehicles,
and for other purposes.
S. 286
At the request of Mr. BOND, the
names of the Senator from Ohio (Mr.
DEWINE) and the Senator from Lou-
isiana (Ms. LANDRIEU) were added as
cosponsors of S. 286, A bill to revise
and extend the Birth Defects Preven-
tion Act of 1998.
S. 208
At the request of Mr. BAUCUS, the
names of the Senator from California
(Mrs. BOXER) and the Senator from
California (Mrs. FEINSTEIN) were added
as cosponsors of S. 298, A bill to pro-
vide tax relief and assistance for the
families of the heroes of the Space
Shuttle Columbia, and for other pur-
poses.
S. 300
At the request of Mr. KERRY, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 300, A bill to award a congres-
sional gold medal to Jackie Robinson
(posthumously), in recognition of his
many contributions to the Nation, and
to express the sense of Congress that
there should be a national day in rec-
ognition of Jackie Robinson.
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S.J. RES. 3

At the request of Mr. LIEBERMAN, the
name of the Senator from Illinois (Mr.
DURBIN) was added as a cosponsor of
S.J. Res. 3, A joint resolution express-
ing the sense of Congress with respect
to human rights in Central Asia.

S. RES. 40

At the request of Mr. BIDEN, the
names of the Senator from Washington
(Ms. CANTWELL), the Senator from Con-
necticut (Mr. DopD), the Senator from
Rhode Island (Mr. REED) and the Sen-
ator from New Jersey (Mr.
LAUTENBERG) were added as cosponsors
of S. Res. 40, A resolution reaffirming
congressional commitment to title IX
of the Education Amendments of 1972
and its critical role in guaranteeing
equal educational opportunities for
women and girls, particularly with re-
spect to school athletics.

——————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BAUCUS (for himself, Mr.
HATCH, Mr. MILLER, Mr. GRASSLEY, Mr.
BAYH, and Mr. LUGAR):

S. 339. A bill to amend the Internal
Revenue Code of 1986 to simplify the
application of the excise tax imposed
on bows and arrows; to the Committee
on Finance.

Mr. BAUCUS. Mr. President, along
with my colleagues, Senators HATCH,
MILLER, BAYH and GRASSLEY, I am
pleased to introduce the Archery Ex-
cise Tax Simplification Act of 2003.
This bill will protect funding for the
Wildlife Restoration Program, the
Pittman-Robertson fund, by simpli-
fying administration and compliance
with the excise tax and closing an un-
intended loophole that allows arrows
assembled outside the United States to
avoid the excise tax imposed on domes-
tic manufacturers.

The creation of the Wildlife Restora-
tion Program is one of the great suc-
cess stories of cooperation among
America’s sportsmen and women, State
fish and wildlife agencies, and the
sporting goods industry. Working to-
gether with Congress, Americans who
enjoy the outdoors volunteered to pay
an excise tax on sporting arms and am-
munition to be used for hunter edu-
cation programs, wildlife restoration,
and habitat conservation.

Originally the archery industry did
not participate in this program. How-
ever, the growth of bow hunting in the
’60s and ’70s led the archery industry to
decide they would support the excise
tax that funds State game agencies. As
a result, the tax was extended to arch-
ery equipment in 1975. The tax on arch-
ery equipment was meant to parallel
the tax that hunters were paying on
firearms and ready-to-fire ammunition.
The archery industry and bow hunters
are pleased to contribute to the success
of the Wildlife Restoration Program.

Because current law taxes compo-
nents and not arrows, foreign manufac-
turers are selling arrows in the United
States without paying the excise tax
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that is imposed on arrows made in the
United States. Not only are these
untaxed imports unfair to American
workers, they threaten the integrity of
the Wildlife Restoration Fund.

This issue is important to companies
in Montana. Mike Ellig, a manufac-
turer of archery products in Bozeman,
MT, pays this tax. He supports the tax,
but asks that it be fair. Mike’s com-
pany, Montana Black Gold, and the
archery industry want to support the
Wildlife Restoration Program. But the
way the tax works today, American
manufacturers are at a competitive
disadvantage. That is why the 800
members of the Montana Bowhunters
Association support this measure.

This legislation will close the loop-
hole that allows imported arrows to
avoid the excise tax paid by domestic
manufacturers. While keeping the cur-
rent 12.4 percent tax on arrow compo-
nents, the proposal will impose a tax of
12 percent on the first sale of an arrow
assembled from untaxed components.
U.S. manufacturers and foreign manu-
facturers will be treated equally.

Since this loophole was inadvertently
created in 1997, archery imports, most-
ly finished arrows, increased from
$430,000 in 1998, to $1.6 million in 1999,
to $3.2 million in 2000, to $7.8 million in
2001 and to $11.0 million in 2002,
through November. If Congress does
not act quickly to close this loophole,
domestic manufacturers will be forced
to relocate outside of the United
States. They simply cannot afford to
lose market share for a fifth year to
competitors who do not pay the same
tax they pay. If a few more move over-
seas, the rest will follow. The result
will be a catastrophic loss of revenue
for the Federal Wildlife Restoration
Fund.

Current law also taxes non-hunters,
contrary to Congressional intent. To
relieve non-hunters from the require-
ment to pay for wildlife management,
the legislation would eliminate the
current-law tax on bows with draw
weights of less than 30 pounds. Those
bows are not suitable or, in many
states, legal for hunting. To preserve
the revenue for the Wildlife Restora-
tion Fund, the bill would retain the
current tax on bows that are suitable
for hunting.

The proposal would also clarify that
broadheads are an accessory taxed at 11
percent rather than as an arrow com-
ponent taxed at 12.4 percent. This will
correct the ambiguity in the 1997 Act
that led to the misclassification of
broadheads.

In summary, the Arrow Excise Tax
Simplification Act of 2001 would ac-
complish worthy objectives. It would
close the loophole that allows foreign
imported arrows to escape the tax and
remove the tax on youth and rec-
reational archery equipment that were
never meant to be taxed. We will ac-
complish these goals while protecting
the Wildlife Restoration Program by
ensuring that there is no significant
diminution of revenues collected by
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the archery excise tax. The Joint Com-
mittee on Taxation estimates the pro-
posal will decrease revenues by $56 mil-
lion over ten years resulting in small
changes in outlays from the Federal
Aid in Wildlife Fund. Failure to close
the import loophole will eviscerate the
archery tax base resulting in dev-
astating losses to the Fund.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 339

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Arrow Ex-
cise Tax Simplification Act of 2003".

SEC. 2. SIMPLIFICATION OF EXCISE TAX IM-
POSED ON BOWS AND ARROWS.

(a) Bows.—Section 4161(b)(1) of the Internal
Revenue Code of 1986 (relating to bows) is
amended to read as follows:

“(1) Bows.—

‘“(A) IN GENERAL.—There is hereby imposed
on the sale by the manufacturer, producer,
or importer of any bow which has a draw
weight of 30 pounds or more, a tax equal to
11 percent of the price for which so sold.

‘‘(B) ARCHERY EQUIPMENT.—There is hereby
imposed on the sale by the manufacturer,
producer, or importer—

‘(i) of any part or accessory suitable for
inclusion in or attachment to a bow de-
scribed in subparagraph (A), and

‘(i) of any quiver or broadhead suitable
for use with an arrow described in paragraph
3,

a tax equal to 11 percent of the price for
which so sold.”.

(b) ARROWS.—Section 4161(b) of the Inter-
nal Revenue Code of 1986 (relating to bows
and arrows, etc.) is amended by redesig-
nating paragraph (3) as paragraph (4) and in-
serting after paragraph (2) the following:

“(3) ARROWS.—

‘‘(A) IN GENERAL.—There is hereby imposed
on the sale by the manufacturer, producer,
or importer of any arrow, a tax equal to 12
percent of the price for which so sold.

‘(B) EXCEPTION.—The tax imposed by sub-
paragraph (A) on an arrow shall not apply if
the arrow contains an arrow shaft subject to
the tax imposed by paragraph (2).

‘“(C) ArRrROW.—For purposes of this para-
graph, the term ‘arrow’ means any shaft de-
scribed in paragraph (2) to which additional
components are attached.”.

(c) CONFORMING AMENDMENT.—The heading
of section 4161(b)(2) of the Internal Revenue
Code of 1986 (relating to arrows) is amended

by striking ‘‘ARROWS.—’ and inserting
““ARROW COMPONENTS.—"’.
(d) EFFECTIVE DATE.—The amendments

made by this section shall apply to articles
sold by the manufacturer, producer, or im-
porter after December 31, 2003.

By Mr. DASCHLE (for himself
and Mr. JOHNSON):

S. 341. A bill to designate the Federal
building and United States courthouse
located at 515 9th Street in Rapid City,
South Dakota, as the ‘‘Andrew W.
Bogue Federal Building and United
States Courthouse’; to the Committee
on Environment and Public Works.

Mr. DASCHLE. Mr. President, today
I am introducing legislation on behalf
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of Senator TIM JOHNSON and myself to
name the Rapid City United States
Courthouse and Federal Building in
honor of Judge Andrew W. Bogue, Sen-
ior Judge of the U.S. District Court of
the District of South Dakota.

The administration of justice in
western South Dakota is nearly syn-
onymous with the name of Judge
Bogue. He is almost single-handedly re-
sponsible for establishing the Federal
district court in Rapid City, and
worked tirelessly to see the Courthouse
and Federal Building constructed there
to provide a new home for the adminis-
tration of justice in the area.

Judge Bogue was the first resident
judge in the western division of the
U.S. District Court District of South
Dakota. Before he came along, judges
had to travel into the division from
other parts of the State, and court was
held in the ancient Deadwood Terri-
torial Courthouse or in makeshift
courtrooms throughout the 1ll-county
region. Faced with the logistical has-
sles of court operations, attorneys were
less likely to use the court system.

After Judge Bogue took the bench, he
helped transform the justice system in
western South Dakota. First, he
oversaw the establishment of a new
district seat in Rapid City, the popu-
lation center. Then he worked along-
side South Dakota’s congressional del-
egation to secure funding for the con-
struction of the Rapid City Federal
Building and United States Court-
house.

During the course of his career as a
Federal judge, Bogue has presided over
many high-profile cases, including
cases stemming from American Indian
Movement, AIM, uprisings in the 1970s.
He has maintained a reputation for
being fair, objective, and compas-
sionate.

Before rising to the U.S. District
Court bench, Andrew Bogue was edu-
cated at South Dakota State Univer-
sity. After serving our Nation with the
U.S. Army Signal Corps during World
War II, he returned home to complete a
law degree at the University of South
Dakota and to marry his lovely wife
Liz. He was admitted to the South Da-
kota Bar in 1947.

Andrew Bogue again answered the
call to defend our country during the
Korean War, serving in the U.S. Army’s
Judge Advocate General’s corps. Upon
his return, he practiced as a private at-
torney and a State’s Attorney before
becoming a South Dakota circuit court
judge. He joined the Federal bench on
May 1, 1970, and was elevated to Chief
Judge in 1980. He took senior status in
1985.

It is right and fitting that the Rapid
City Federal Building and Courthouse
be named for the individual whose leg-
acy pervades its halls. The legislation
Senator JOHNSON and I introduce today
began with an outpouring of support
from Judge Bogue’s colleagues. The
Pennington County Bar Association
and the Seventh Judicial Circuit Court
Judges and Magistrate Judges have
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passed resolutions supporting this ini-
tiative. I am proud to offer this legisla-
tion in honor of a great South Dako-
tan.

I ask unanimous consent that the
text of this legislation be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 341

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. DESIGNATION OF ANDREW W. BOGUE
FEDERAL BUILDING AND UNITED
STATES COURTHOUSE.

The Federal building and United States
courthouse located at 515 9th Street in Rapid
City, South Dakota, shall be known and des-
ignated as the ‘‘Andrew W. Bogue Federal
Building and United States Courthouse’.
SEC. 2. REFERENCES.

Any reference in a law, map, regulation,
document, paper, or other record of the
United States to the Federal building and
United States courthouse referred to in sec-
tion 1 shall be deemed to be a reference to
the Andrew W. Bogue Federal Building and
United States Courthouse.

By Mr. GREGG (for himself, Mr.
KENNEDY, Mr. DoODD, and Mr.
ALEXANDER):

S. 342. A Dbill to amend the Child
Abuse Prevention and Treatment Act
to make improvements to and reau-
thorize programs under that Act, and
for other purposes; to the Committee
on Health, Education, Labor, and Pen-
sions.

Mr. GREGG. Mr. President, last year
our Nation was stunned by a videotape
of a mother beating her 4 year old
daughter in the parking lot of a shop-
ping center. Yet the unfortunate fact is
that each year, behind closed doors,
close to one million children in the
United States are abused or neglected
and as a result, are in need of assist-
ance and out-of-home care.

I am pleased today to be joined by
Senators KENNEDY, DODD and ALEX-
ANDER, in introducing legislation
aimed at reducing child abuse and ne-
glect and mitigating its very damaging
impact. The ‘‘Keeping Children and
Families Safe Act of 2003’’ reauthorizes
four key programs designed to do just
that.

First, we reauthorize the Child Abuse
Prevention and Treatment Act,
CAPTA, which provides grants to
States to improve child protection sys-
tems and to support community-based
family resource and support services.
CAPTA also authorizes research and
demonstration projects aimed at pre-
venting and treating child abuse and
neglect.

The last reauthorization of CAPTA
in 1996 made significant changes in this
program to better target limited Fed-
eral resources and to enhance the abil-
ity of States to respond to the most se-
rious cases of abuse and neglect. Unfor-
tunately, the issues facing an overbur-
dened child welfare system are seldom
easily resolved. The Keeping Children
and Families Safe Act will build upon
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previous changes to CAPTA, by en-
hancing the CPS workforce and con-
tinuing to ensure that children and
families receive appropriate services
and referrals.

The legislation my colleagues and I
are introducing today encourages new
training and better qualifications for
child and family service workers. With
this reauthorization, States can give
additional training to CPS workers on
how to best work with families from
the time that the CPS worker walks
through the door of a home to the
point of treatment for the child and
family.

In 2000, CPS workers nationwide in-
vestigated 1.7 million cases of reported
Child Abuse and Neglect. The environ-
ments in which CPS workers conduct
these investigations can vary greatly
in level of safety. With this legislation,
States will be able to use Federal dol-
lars to provide some personal safety
training for CPS workers for when they
enter the home. Additionally, the
rights of families are also addressed
during the initial stages of investiga-
tion, by requiring CPS workers to in-
form individuals of child maltreatment
allegations made against them.

During their investigations, CPS
workers encounter a myriad of types of
abuse. In 2000, approximately 63 per-
cent of children who were victims of
maltreatment suffered neglect, 19 per-
cent suffered physical abuse, 10 percent
suffered sexual abuse, and 8 percent
suffered emotional maltreatment. In
order to help insure that cases of abuse
and neglect are properly identified,
States would be able to provide cross-
training for CPS workers to help them
better recognize neglect, domestic vio-
lence or substance abuse in a family.
This bill would also enhance linkages
between child protection services and
education, health, mental health, and
judicial systems. Further, it would en-
courage greater collaboration with the
juvenile justice system to ensure that
children who move between these two
systems do so smoothly and receive the
proper services.

As a condition of receiving state
grant money, we ask States to have
policies and procedures, including re-
ferral to CPS, to address the needs of
infants who have been prenatally ex-
posed to illegal substances. We also re-
quire States to perform background
checks on all adults in prospective fos-
ter care households. Current law only
requires that checks be performed on
the prospective foster care parent.

We have all heard the horrific ac-
counts in the media of those children
who slip through the cracks of the
child protective system. It is our hope
that with this reauthorization, which
includes an increase in authorization
to $200 million, we can help States to
fill some of those cracks.

The second program we reauthorize
is the Adoption Opportunities Act.
This Act is intended to eliminate bar-
riers to adoption and to provide perma-
nent homes for children, particularly
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children who are hard to place, includ-
ing children with special needs, older
children, and disabled infants with life-
threatening conditions.

With 131,000 children currently wait-
ing for adoption, we must improve
upon this program by seeking to fur-
ther tear down barriers to adoption.
Specifically—we are placing an in-
creased emphasis on the elimination of
inter-jurisdictional barriers to adop-
tion.

This Act would require the Secretary
of the Department of Health and
Human Services to fund public or pri-
vate entities, including States, to de-
velop a uniform home-study standard
and protocols for acceptance of home-
studies between States and jurisdic-
tions. The Secretary would also help to
facilitate cross-jurisdictional place-
ments by developing models of financ-
ing, expanding capacity of all adoption
exchanges to serve increasing numbers
of children, training social workers on
preparing and moving children across
State lines, and developing and sup-
porting models for networking among
agencies, adoption exchange, and par-
ent support groups across jurisdic-
tional boundaries.

Within one year of enactment, the
bill would require the Department of
Health and Human Services, in con-
sultation with the General Accounting
Office, to facilitate the inter-jurisdic-
tional adoption of foster children. Ad-
ditionally, the bill would also make
inter-jurisdictional adoption issues—
including financing and best prac-
tices—a part of a larger study HHS
would be required to conduct on adop-
tion placements. Current law generally
allows HHS to fund services provided
by public and nonprofit private agen-
cies only. To help facilitate this proc-
ess, we would double the current au-
thorization for this title from $20 mil-
lion to $40 million.

Third, the Keeping Children and
Families Safe Act of 2003 reauthorizes
the Abandoned Infants Assistance Act.
This program authorizes demonstra-
tion grants to public and private non-
profit agencies for activities aimed at
preventing the abandonment of infants,
identifying and addressing the needs of
abandoned infants, and recruiting and
training foster families for abandoned
children.

Currently, grant recipients must en-
sure that priority for their services is
given to abandoned infants and young
children who are HIV-infected,
perinatally exposed to HIV, or
perinatally drug-exposed. This legisla-
tion, which includes and increase in au-
thorization to $45 million, would broad-
en priority for services to include aban-
doned infants and young children who
have life threatening illnesses or other
special medical needs.

Finally, we reauthorize the Family
Violence Prevention and Services Act,
FVPSA, which assists in efforts to in-
crease public awareness about family
violence and provide immediate shelter
and related assistance to victims of
family violence and their children.
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This reauthorization increases the
authorization for the National Domes-
tic Violence Hotline to $5 million and
establishes a National Domestic Vio-
lence Shelter Network to link domestic
violence shelters and service providers
and the National Domestic Violence
Hotline on a confidential website. The
website would provide a continuously
updated list of shelter availability any-
where in the United States at any time
and would provide comprehensive in-
formation describing the services each
shelter provides such as medical, social
and bilingual services. It would also
provide internet access to shelters that
do not have appropriate technology.

Domestic violence and child abuse af-
fect thousands upon thousands of fami-
lies each year, often with tragic re-
sults. In the year 2000 alone, 1200 chil-
dren died as a consequence of child
abuse and neglect, 85 percent of whom
were under the age of 6. We must con-
tinue our efforts to stem the tide of
abuse to prevent these dreadful results.
This legislation reauthorizes four pro-
grams that address the needs of some
of our most at-risk children and fami-
lies, and I urge my colleagues’ support.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 342

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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Sec. 141. Conforming amendments.
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TITLE II—ADOPTION OPPORTUNITIES

Sec. 201. Congressional findings and declara-
tion of purpose.
Information and services.
Study of adoption placements.
204. Studies on successful adoptions.
205. Authorization of appropriations.
TITLE III—ABANDONED INFANTS
ASSISTANCE
Findings.
Establishment of local projects.
Evaluations, study, and reports by
Secretary.
304. Authorization of appropriations.
305. Definitions.
TITLE IV—FAMILY VIOLENCE
PREVENTION AND SERVICES ACT

401. State demonstration grants.

402. Secretarial responsibilities.

403. Evaluation.

404. Information and technical assist-
ance centers.

Authorization of appropriations.

Grants for State domestic violence
coalitions.

Evaluation and monitoring.

Family member abuse information
and documentation project.

Model State leadership grants.

National domestic violence hotline
grant.

Youth education and domestic vio-
lence.

National domestic violence shelter
network.

Demonstration grants for commu-
nity initiatives.

Transitional housing assistance.

Technical and conforming amend-
ments.

TITLE I—CHILD ABUSE PREVENTION AND
TREATMENT ACT
SEC. 101. FINDINGS.

Section 2 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5101 note) is
amended—

(1) in paragraph (1), by striking ‘‘close to
1,000,000 and inserting ‘‘approximately
900,000°’;

(2) by redesignating paragraphs (2) through
(11) as paragraphs (4) through (13), respec-
tively;

(3) by inserting after paragraph (1) the fol-
lowing:

‘“(2)(A) more children suffer neglect than
any other form of maltreatment; and

‘(B) investigations have determined that
approximately 63 percent of children who
were victims of maltreatment in 2000 suf-
fered neglect, 19 percent suffered physical
abuse, 10 percent suffered sexual abuse, and 8
percent suffered emotional maltreatment;

‘“(3)(A) child abuse can result in the death
of a child;

‘(B) in 2000, an estimated 1,200 children
were counted by child protection services to
have died as a result of abuse or neglect; and

‘“(C) children younger than 1 year old com-
prised 44 percent of child abuse fatalities and
85 percent of child abuse fatalities were
younger than 6 years of age;’’;

(4) by striking paragraph (4) (as so redesig-
nated), and inserting the following:

“(4)(A) many of these children and their
families fail to receive adequate protection
and treatment;

‘(B) slightly less than half of these chil-
dren (45 percent in 2000) and their families
fail to receive adequate protection or treat-
ment; and

‘(C) in fact, approximately 80 percent of
all children removed from their homes and
placed in foster care in 2000, as a result of an
investigation or assessment conducted by
the child protective services agency, re-
ceived no services;’’;

202.
208.

Sec.
Sec.
Sec.
Sec.

301.
302.
303.

Sec.
Sec.
Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

405.
406.

Sec.
Sec.

407.
408.

Sec.
Sec.

409.
410.

Sec.
Sec.
Sec. 411.
Sec. 412.
Sec. 413.

414.
415.

Sec.
Sec.

S2191

(5) in paragraph (5) (as so redesignated)—

(A) in subparagraph (A), by striking ‘“‘orga-
nizations” and inserting ‘‘community-based
organizations’’;

(B) in subparagraph (D), by striking ‘‘en-
sures’ and all that follows through ‘‘knowl-
edge,” and inserting ‘‘recognizes the need for
properly trained staff with the qualifications
needed’’; and

(C) in subparagraph (E), by inserting before
the semicolon the following: ‘‘, which may
impact child rearing patterns, while at the
same time, not allowing those differences to
enable abuse’’;

(6) in paragraph (7) (as so redesignated), by
striking ‘‘this national child and family
emergency’’ and inserting ‘‘child abuse and
neglect’’; and

(7) in paragraph (9) (as so redesignated)—

(A) by striking ‘“‘intensive’ and inserting
“needed’’; and

(B) by striking ‘if removal has taken
place’ and inserting ‘‘where appropriate’’.

Subtitle A—General Program
SEC. 111. NATIONAL CLEARINGHOUSE FOR IN-
FORMATION RELATING TO CHILD
ABUSE.

(a) FUNCTIONS.—Section 103(b) of the Child
Abuse Prevention and Treatment Act (42
U.S.C. 5104(b)) is amended—

(1) in paragraph (1), by striking ‘‘all pro-
grams,” and all that follows through ‘‘ne-
glect; and” and inserting ‘‘all effective pro-
grams, including private and community-
based programs, that show promise of suc-
cess with respect to the prevention, assess-
ment, identification, and treatment of child
abuse and neglect and hold the potential for
broad scale implementation and replica-
tion;”’;

(2) in paragraph (2), by striking the period
and inserting a semicolon;

(3) by redesignating paragraph (2) as para-
graph (3);

(4) by inserting after paragraph (1) the fol-
lowing:

‘(2) maintain information about the best
practices used for achieving improvements
in child protective systems;”’; and

(5) by adding at the end the following:

‘‘(4) provide technical assistance upon re-
quest that may include an evaluation or
identification of—

‘“(A) various methods and procedures for
the investigation, assessment, and prosecu-
tion of child physical and sexual abuse cases;

‘(B) ways to mitigate psychological trau-
ma to the child victim; and

‘“(C) effective programs carried out by the
States under this Act; and

‘“(6) collect and disseminate information
relating to various training resources avail-
able at the State and local level to—

“(A) individuals who are engaged, or who
intend to engage, in the prevention, identi-
fication, and treatment of child abuse and
neglect; and

‘“(B) appropriate State and local officials
to assist in training law enforcement, legal,
judicial, medical, mental health, education,
and child welfare personnel.”.

(b) COORDINATION WITH AVAILABLE RE-
SOURCES.—Section 103(c)(1) of the Child
Abuse Prevention and Treatment Act (42
U.S.C. 5104(c)(1)) is amended—

(1) in subparagraph (E), by striking ‘105(a);
and” and inserting ‘“104(a);’’;

(2) by redesignating subparagraph (F) as
subparagraph (G); and

(3) by inserting after subparagraph (E) the
following:

“(F) collect and disseminate information
that describes best practices being used
throughout the Nation for making appro-
priate referrals related to, and addressing,
the physical, developmental, and mental
health needs of abused and neglected chil-
dren; and’’.
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SEC. 112. RESEARCH AND ASSISTANCE ACTIVI-
TIES AND DEMONSTRATIONS.

(a) RESEARCH.—Section 104(a) of the Child
Abuse Prevention and Treatment Act (42
U.S.C. 5105(a)) is amended—

(1) in paragraph (1)—

(A) in the matter preceding subparagraph
(A), in the first sentence, by inserting ‘¢, in-
cluding longitudinal research,” after ‘‘inter-
disciplinary program of research’’; and

(B) in subparagraph (B), by inserting before
the semicolon the following: *‘, including the
effects of abuse and neglect on a child’s de-
velopment and the identification of success-
ful early intervention services or other serv-
ices that are needed’’;

(C) in subparagraph (C)—

(i) by striking ‘‘judicial procedures’ and
inserting ‘‘judicial systems, including multi-
disciplinary, coordinated decisionmaking
procedures’’; and

(ii) by striking ‘‘and’’ at the end; and

(D) in subparagraph (D)—

(i) in clause (viii), by striking ‘“‘and” at the
end;

(ii) by redesignating clause (ix) as clause
(x); and

(iii) by inserting after clause (viii), the fol-
lowing:

‘‘(ix) the incidence and prevalence of child
maltreatment by a wide array of demo-
graphic characteristics such as age, sex,
race, family structure, household relation-
ship (including the living arrangement of the
resident parent and family size), school en-
rollment and education attainment, dis-
ability, grandparents as caregivers, labor
force status, work status in previous year,
and income in previous year; and’’;

(E) by redesignating subparagraph (D) as
subparagraph (I); and

(F) by inserting after subparagraph (C), the
following:

‘(D) the evaluation and dissemination of
best practices consistent with the goals of
achieving improvements in the child protec-
tive services systems of the States in accord-
ance with paragraphs (1) through (12) of sec-
tion 106(a);

‘“(E) effective approaches to interagency
collaboration between the child protection
system and the juvenile justice system that
improve the delivery of services and treat-
ment, including methods for continuity of
treatment plan and services as children tran-
sition between systems;

“(F) an evaluation of the redundancies and
gaps in the services in the field of child
abuse and neglect prevention in order to
make better use of resources;

‘(G) the nature, scope, and practice of vol-
untary relinquishment for foster care or
State guardianship of low income children
who need health services, including mental
health services;

‘“‘(H) the information on the national inci-
dence of child abuse and neglect specified in
clauses (i) through (xi) of subparagraph (H);
and’’;

(2) in paragraph (2), by striking subpara-
graph (B) and inserting the following:

‘“(B) Not later than 2 years after the date
of enactment of the Keeping Children and
Families Safe Act of 2003, and every 2 years
thereafter, the Secretary shall provide an op-
portunity for public comment concerning the
priorities proposed under subparagraph (A)
and maintain an official record of such pub-
lic comment.”’;

(3) by redesignating paragraph (2) as para-
graph (4);

(4) by inserting after paragraph (1) the fol-
lowing:

‘‘(2) RESEARCH.—The Secretary shall con-
duct research on the national incidence of
child abuse and neglect, including the infor-
mation on the national incidence on child
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abuse and neglect specified in subparagraphs
(i) through (ix) of paragraph (1)(I).

“(3) REPORT.—Not later than 4 years after
the date of the enactment of the Keeping
Children and Families Safe Act of 2003, the
Secretary shall prepare and submit to the
Committee on Education and the Workforce
of the House of Representatives and the
Committee on Health, Education, Labor and
Pensions of the Senate a report that con-
tains the results of the research conducted
under paragraph (2).”.

(b) PROVISION OF TECHNICAL ASSISTANCE.—
Section 104(b) of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5105(b)) is
amended—

(1) in paragraph (1)—

(A) by striking ‘“‘nonprofit private agencies
and’” and inserting ‘‘private agencies and
community-based’’; and

(B) by inserting ‘‘, including replicating
successful program models,”’ after ‘‘programs
and activities’’; and

(2) in paragraph (2)—

(A) in subparagraph (B), by striking ‘“‘and”
at the end;

(B) in subparagraph (C), by striking the pe-
riod and inserting ‘‘; and’’; and

(C) by adding at the end the following:

‘(D) effective approaches being utilized to
link child protective service agencies with
health care, mental health care, and develop-
mental services to improve forensic diag-
nosis and health evaluations, and barriers
and shortages to such linkages.”’.

() DEMONSTRATION PROGRAMS AND
PROJECTS.—Section 104 of the Child Abuse
Prevention and Treatment Act (42 U.S.C.
5105) is amended by adding at the end the fol-
lowing:

‘““(e) DEMONSTRATION PROGRAMS  AND
PROJECTS.—The Secretary may award grants
to, and enter into contracts with, States or
public or private agencies or organizations
(or combinations of such agencies or organi-
zations) for time-limited, demonstration
projects for the following:

(1) PROMOTION OF SAFE, FAMILY-FRIENDLY
PHYSICAL ENVIRONMENTS FOR VISITATION AND
EXCHANGE.—The Secretary may award grants
under this subsection to entities to assist
such entities in establishing and operating
safe, family-friendly physical environ-
ments—

‘“(A) for court-ordered, supervised visita-
tion between children and abusing parents;
and

“(B) to safely facilitate the exchange of
children for visits with noncustodial parents
in cases of domestic violence.

‘(2) EDUCATION IDENTIFICATION, PREVEN-
TION, AND TREATMENT.—The Secretary may
award grants under this subsection to enti-
ties for projects that provide educational
identification, prevention, and treatment
services in cooperation with preschool and
elementary and secondary schools.

““(3) RISK AND SAFETY ASSESSMENT TOOLS.—
The Secretary may award grants under this
subsection to entities for projects that pro-
vide for the development of effective and re-
search-based risk and safety assessment
tools relating to child abuse and neglect.

‘“(4) TRAINING.—The Secretary may award
grants under this subsection to entities for
projects that involve effective and research-
based innovative training for mandated child
abuse and neglect reporters.

‘“(5) COMPREHENSIVE ADOLESCENT VICTIM/
VICTIMIZER PREVENTION PROGRAMS.—The Sec-
retary may award grants to organizations
that demonstrate innovation in preventing
child sexual abuse through school-based pro-
grams in partnership with parents and com-
munity-based organizations to establish a
network of trainers who will work with
schools to implement the program. The pro-
gram shall be comprehensive, meet State
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guidelines for health education, and should

reduce child sexual abuse by focusing on pre-

vention for both adolescent victims and vic-

timizers.”.

SEC. 113. GRANTS TO STATES AND PUBLIC OR
PRIVATE AGENCIES AND ORGANIZA-
TIONS.

(a) DEMONSTRATION PROGRAMS AND
PROJECTS.—Section 105(a) of the Child Abuse
Prevention and Treatment Act (42 U.S.C.
5106(a)) is amended—

(1) in the subsection heading, by striking
“DEMONSTRATION” and inserting ‘‘GRANTS
FOR’’;

(2) in the matter preceding paragraph (1)—

(A) by inserting ‘‘States,” after ‘‘contracts
with,”’;

(B) by striking “‘nonprofit’’; and

(C) by striking ‘‘time limited, demonstra-
tion’’;

(3) in paragraph (1)—

(A) in the matter preceding subparagraph
(A), by striking ‘“‘nonprofit’’;

(B) in subparagraph (A), by striking ‘‘law,
education, social work, and other relevant
fields”’ and inserting ‘‘law enforcement, judi-
ciary, social work and child protection, edu-
cation, and other relevant fields, or individ-
uals such as court appointed special advo-
cates (CASAs) and guardian ad litem,’’;

(C) in subparagraph (B), by striking ‘‘non-
profit” and all that follows through ‘‘; and”
and inserting ‘‘children, youth and family
service organizations in order to prevent
child abuse and neglect;’’;

(D) in subparagraph (C), by striking the pe-
riod and inserting a semicolon;

(E) by adding at the end the following:

‘(D) for training to support the enhance-
ment of linkages between child protective
service agencies and health care agencies, in-
cluding physical and mental health services,
to improve forensic diagnosis and health
evaluations and for innovative partnerships
between child protective service agencies
and health care agencies that offer creative
approaches to using existing Federal, State,
local, and private funding to meet the health
evaluation needs of children who have been
subjects of substantiated cases of child abuse
or neglect;

‘“(E) for the training of personnel in best
practices to promote collaboration with the
families from the initial time of contact dur-
ing the investigation through treatment;

“(F) for the training of personnel regarding
the legal duties of such personnel and their
responsibilities to protect the legal rights of
children and families;

“(G) for improving the training of super-
visory and nonsupervisory child welfare
workers;

‘“‘(H) for enabling State child welfare agen-
cies to coordinate the provision of services
with State and local health care agencies, al-
cohol and drug abuse prevention and treat-
ment agencies, mental health agencies, and
other public and private welfare agencies to
promote child safety, permanence, and fam-
ily stability;

‘() for cross training for child protective
service workers in effective and research-
based methods for recognizing situations of
substance abuse, domestic violence, and ne-
glect; and

‘“(J) for developing, implementing, or oper-
ating information and education programs or
training programs designed to improve the
provision of services to disabled infants with
life-threatening conditions for—

‘(i) professionals and paraprofessional per-
sonnel concerned with the welfare of dis-
abled infants with life-threatening condi-
tions, including personnel employed in child
protective services programs and health care
facilities; and

‘‘(ii) the parents of such infants.”;
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(4) by redesignating paragraph (2) and (3)
as paragraphs (3) and (4), respectively;

(5) by inserting after paragraph (1), the fol-
lowing:

‘“(2) TRIAGE PROCEDURES.—The Secretary
may award grants under this subsection to
public and private agencies that demonstrate
innovation in responding to reports of child
abuse and neglect, including programs of col-
laborative partnerships between the State
child protective services agency, community
social service agencies and family support
programs, law enforcement agencies, devel-
opmental disability agencies, substance
abuse treatment entities, health care enti-
ties, domestic violence prevention entities,
mental health service entities, schools,
churches and synagogues, and other commu-
nity agencies, to allow for the establishment
of a triage system that—

‘“(A) accepts, screens, and assesses reports
received to determine which such reports re-
quire an intensive intervention and which re-
quire voluntary referral to another agency,
program, or project;

‘“(B) provides, either directly or through
referral, a variety of community-linked serv-
ices to assist families in preventing child
abuse and neglect; and

‘(C) provides further investigation and in-
tensive intervention where the child’s safety
is in jeopardy.’’;

(6) in paragraph (3) (as so redesignated), by
striking ‘‘nonprofit organizations (such as
Parents Anonymous)”’ and inserting ‘‘organi-
zations’’;

(7) in paragraph (4) (as so redesignated)—

(A) by striking the paragraph heading;

(B) by striking subparagraphs (A) and (C);
and

(C) in subparagraph (B)—

i) by striking “(B) KINSHIP
CARE.—”’ and inserting the following:

“(4) KINSHIP CARE.—

“(A) IN GENERAL.—"’; and

(ii) by striking ‘“‘nonprofit’’; and

(8) by adding at the end the following:

‘“(5) LINKAGES BETWEEN CHILD PROTECTIVE
SERVICE AGENCIES AND PUBLIC HEALTH, MEN-
TAL HEALTH, AND DEVELOPMENTAL DISABIL-
ITIES AGENCIES.—The Secretary may award
grants to entities that provide linkages be-
tween State or local child protective service
agencies and public health, mental health,
and developmental disabilities agencies, for
the purpose of establishing linkages that are
designed to help assure that a greater num-
ber of substantiated victims of child mal-
treatment have their physical health, men-
tal health, and developmental needs appro-
priately diagnosed and treated, in accord-
ance with all applicable Federal and State
privacy laws.”’.

(b) DISCRETIONARY GRANTS.—Section 105(b)
of the Child Abuse Prevention and Treat-
ment Act (42 U.S.C. 5106(b)) is amended—

(1) in the matter preceding paragraph (1),
by striking ‘‘subsection (b)”’ and inserting
“‘subsection (a)’’;

(2) by striking paragraph (1);

(3) by redesignating paragraphs (2) and (3)
as paragraphs (1) and (2), respectively;

(4) by inserting after paragraph (2) (as so
redesignated), the following:

‘“(3) Programs based within children’s hos-
pitals or other pediatric and adolescent care
facilities, that provide model approaches for
improving medical diagnosis of child abuse
and neglect and for health evaluations of
children for whom a report of maltreatment
has been substantiated.”; and

(5) in paragraph (4)(D), by striking ‘‘non-
profit”’.

(¢) EVALUATION.—Section 105(c) of the
Child Abuse Prevention and Treatment Act
(42 U.S.C. 5106(c)) is amended—

(1) in the first sentence, by striking ‘‘dem-
onstration’;
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(2) in the second sentence, by inserting ‘‘or
contract’ after ‘‘or as a separate grant’’; and

(3) by adding at the end the following: ‘“‘In
the case of an evaluation performed by the
recipient of a grant, the Secretary shall
make available technical assistance for the
evaluation, where needed, including the use
of a rigorous application of scientific evalua-
tion techniques.”.

(d) TECHNICAL AMENDMENT TO HEADING.—
The section heading for section 105 of the
Child Abuse Prevention and Treatment Act
(42 U.S.C. 5106) is amended to read as follows:
“SEC. 105. GRANTS TO STATES AND PUBLIC OR

PRIVATE AGENCIES AND ORGANIZA-

TIONS.”.

SEC. 114. GRANTS TO STATES FOR CHILD ABUSE
AND NEGLECT PREVENTION AND
TREATMENT PROGRAMS.

(a) DEVELOPMENT AND OPERATION
GRANTS.—Section 106(a) of the Child Abuse
Prevention and Treatment Act (42 U.S.C.
5106a(a)) is amended—

(1) in paragraph (3)—

(A) by inserting ‘¢, including ongoing case
monitoring,” after ‘‘case management’; and

(B) by inserting ‘‘and treatment’ after
‘‘and delivery of services’’;

(2) in paragraph (4), by striking ‘“‘improv-
ing”’ and all that follows through ‘‘referral
systems” and inserting ‘‘developing, improv-
ing, and implementing risk and safety as-
sessment tools and protocols’;

(3) by striking paragraph (7);

(4) by redesignating paragraphs (), (6), (8),
and (9) as paragraphs (6), (8), (9), and (12), re-
spectively;

(b) by inserting after paragraph (4), the fol-
lowing:

‘“(5) developing and updating systems of
technology that support the program and
track reports of child abuse and neglect from
intake through final disposition and allow
interstate and intrastate information ex-
change;’’;

(6) in paragraph (6) (as so redesignated), by
striking ‘‘opportunities’ and all that follows
through ‘‘system” and inserting ‘‘including—

‘“(A) training regarding effective and re-
search-based practices to promote collabora-
tion with the families;

‘(B) training regarding the legal duties of
such individuals; and

‘“(C) personal safety training for case
workers;’’;

(7) by inserting after paragraph (6) (as so
redesignated) the following:

“(M improving the skills, qualifications,
and availability of individuals providing
services to children and families, and the su-
pervisors of such individuals, through the
child protection system, including improve-
ments in the recruitment and retention of
caseworkers;’’;

(8) by striking paragraph (9) (as so redesig-
nated), and inserting the following:

‘“(9) developing and facilitating effective
and research-based training protocols for in-
dividuals mandated to report child abuse or
neglect;

‘“(10) developing, implementing, or oper-
ating programs to assist in obtaining or co-
ordinating necessary services for families of
disabled infants with life-threatening condi-
tions, including—

‘‘(A) existing social and health services;

‘“(B) financial assistance; and

‘“(C) services necessary to facilitate adop-
tive placement of any such infants who have
been relinquished for adoption;

‘“(11) developing and delivering informa-
tion to improve public education relating to
the role and responsibilities of the child pro-
tection system and the nature and basis for
reporting suspected incidents of child abuse
and neglect;”’;

(9) in paragraph (12) (as so redesignated),
by striking the period and inserting a semi-
colon; and
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(10) by adding at the end the following:

‘“(13) supporting and enhancing inter-
agency collaboration between the child pro-
tection system and the juvenile justice sys-
tem for improved delivery of services and
treatment, including methods for continuity
of treatment plan and services as children
transition between systems; or

‘(14) supporting and enhancing collabora-
tion among public health agencies, the child
protection system, and private community-
based programs to provide child abuse and
neglect prevention and treatment services
(including linkages with education systems)
and to address the health needs, including
mental health needs, of children identified as
abused or neglected, including supporting
prompt, comprehensive health and develop-
mental evaluations for children who are the
subject of substantiated child maltreatment
reports.”’.

(b) ELIGIBILITY REQUIREMENTS.—

(1) IN GENERAL.—Section 106(b) of the Child
Abuse Prevention and Treatment Act (42
U.S.C. 5106a(b)) is amended—

(A) in paragraph (1)(B)—

(i) by striking ‘‘provide notice to the Sec-
retary of any substantive changes’ and in-
serting the following: ‘‘ provide notice to the
Secretary—

‘(i) of any substantive changes; and’’;

(ii) by striking the period and inserting °;
and’’; and

(iii) by adding at the end the following:

‘(i) any significant changes to how funds
provided under this section are used to sup-
port the activities which may differ from the
activities as described in the current State
application.”;

(B) in paragraph (2)(A)—

(i) by redesignating clauses (ii), (iii), (iv),
(v), (vi), (vii), (viii), (ix), (x), (xi), (xii), and
(xiii) as clauses (iv), (vi), (vii), (viii), (x), (xi),
(xii), (xiii), (xiv), (xv), (xvi) and (xvii), re-
spectively;

(ii) by inserting after clause (i), the fol-
lowing:

‘“(ii) policies and procedures (including ap-
propriate referrals to child protection serv-
ice systems and for other appropriate serv-
ices) to address the needs of infants born and
identified as being affected by illegal sub-
stance abuse or withdrawal symptoms re-
sulting from prenatal drug exposure;

‘‘(iii) the development of a plan of safe care
for the infant born and identified as being af-
fected by illegal substance abuse or with-
drawal symptoms;’’;

(iii) in clause (iv) (as so redesignated), by
inserting ‘‘risk and’’ before ‘‘safety’’;

(iv) by inserting after clause (iv) (as so re-
designated), the following:

‘“(v) triage procedures for the appropriate
referral of a child not at risk of imminent
harm to a community organization or vol-
untary preventive service;’’;

(v) in clause (viii)(II) (as so redesignated),
by striking ‘¢, having a need for such infor-
mation in order to carry out its responsibil-
ities under law to protect children from
abuse and neglect” and inserting ‘‘, as de-
scribed in clause (ix)”’;

(vi) by inserting after clause (viii) (as so
redesignated), the following:

‘‘(ix) provisions to require a State to dis-
close confidential information to any Fed-
eral, State, or local government entity, or
any agent of such entity, that has a need for
such information in order to carry out its re-
sponsibilities under law to protect children
from abuse and neglect;”’;

(vii) in clause (xiii) (as so redesignated)—

(I) by inserting ‘‘who has received training
appropriate to the role, and” after ‘‘guardian
ad litem,”’; and

(IT) by inserting ‘“‘who has received train-
ing appropriate to that role” after ‘‘advo-
cate’’;
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(viii) in clause (xv) (as so redesignated), by
striking ‘“‘to be effective not later than 2
years after the date of enactment of this sec-
tion”’;

(ix) in clause (xvi) (as so redesignated)—

(I) by striking ‘“‘to be effective not later
than 2 years after the date of enactment of
this section’’; and

(IT) by striking ‘‘and’’ at the end;

(x) in clause (xvii) (as so redesignated), by
striking ‘‘clause (xii)”’ each place that such
appears and inserting ‘‘clause (xvi)’’; and

(xi) by adding at the end the following:

‘“(xviii) provisions and procedures to re-
quire that a representative of the child pro-
tective services agency shall, at the initial
time of contact with the individual subject
to a child abuse and neglect investigation,
advise the individual of the complaints or al-
legations made against the individual, in a
manner that is consistent with laws pro-
tecting the rights of the informant;

‘(xix) provisions addressing the training of
representatives of the child protective serv-
ices system regarding the legal duties of the
representatives, which may consist of var-
ious methods of informing such representa-
tives of such duties, in order to protect the
legal rights and safety of children and fami-
lies from the initial time of contact during
investigation through treatment;

‘(xx) provisions and procedures for improv-
ing the training, retention, and supervision
of caseworkers; and

‘“(xxi) not later than 2 years after the date
of enactment of the Keeping Children and
Families Safe Act of 2003, provisions and pro-
cedures for requiring criminal background
record checks for prospective foster and
adoptive parents and other adult relatives
and non-relatives residing in the house-
hold;”’; and

(C) in paragraph (2), by adding at the end

the following flush sentence:
“Nothing in subparagraph (A) shall be con-
strued to limit the State’s flexibility to de-
termine State policies relating to public ac-
cess to court proceedings to determine child
abuse and neglect.”.

(2) LIMITATION.—Section 106(b)(3) of the
Child Abuse Prevention and Treatment Act
(42 U.S.C. 5106a(b)(3)) is amended by striking
“With regard to clauses (v) and (vi) of para-
graph (2)(A)” and inserting ‘“With regard to
clauses (vi) and (vii) of paragraph (2)(A)".

(c) CITIZEN REVIEW PANELS.—Section 106(c)
of the Child Abuse Prevention and Treat-
ment Act (42 U.S.C. 5106a(c)) is amended—

(1) in paragraph (4)—

(A) in subparagraph (A)—

(i) in the matter preceding clause (i)—

(I) by striking ‘‘and procedures’” and in-
serting ‘‘, procedures, and practices’’; and

(IT) by striking ‘‘the agencies’ and insert-
ing ‘“‘State and local child protection system
agencies’’; and

(ii) in clause (iii)(I), by striking ‘‘State”
and inserting ‘‘State and local’’; and

(B) by adding at the end the following:

‘(C) PUBLIC OUTREACH.—Each panel shall
provide for public outreach and comment in
order to assess the impact of current proce-
dures and practices upon children and fami-
lies in the community and in order to meet
its obligations under subparagraph (A).”’; and

(2) in paragraph (6)—

(A) by striking ‘‘public”
‘“‘State and the public’’; and

(B) by inserting before the period the fol-
lowing: ‘‘and recommendations to improve
the child protection services system at the
State and local levels. Not later than 6
months after the date on which a report is
submitted by the panel to the State, the ap-
propriate State agency shall submit a writ-
ten response to the citizen review panel that
describes whether or how the State will in-
corporate the recommendations of such

and inserting
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panel (where appropriate) to make measur-
able progress in improving the State and
local child protective system’.

(d) ANNUAL STATE DATA REPORTS.—Section
106(d) of the Child Abuse Prevention and
Treatment Act (42 U.S.C. 5106a(d)) is amend-
ed by adding at the end the following:

‘“(13) The annual report containing the
summary of the activities of the citizen re-
view panels of the State required by sub-
section (¢)(6).

‘“(14) The number of children under the
care of the State child protection system
who are transferred into the custody of the
State juvenile justice system.”.

(e) REPORT.—Not later than 2 years after
the date of enactment of this Act, the Sec-
retary of Health and Human Services shall
prepare and submit to Congress a report that
describes the extent to which States are im-
plementing the policies and procedures re-
quired under section 106(b)(2)(B)(ii) of the
Child Abuse Prevention and Treatment Act.
SEC. 115. MISCELLANEOUS REQUIREMENTS RE-

LATING TO ASSISTANCE.

Section 108 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5106d) is
amended by adding at the end the following:

‘(d) GAO STUuDY.—Not later than February
1, 2004, the Comptroller General of the
United States shall conduct a survey of a
wide range of State and local child protec-
tion service systems to evaluate and submit
to Congress a report concerning—

‘(1) the current training (including cross-
training in domestic violence or substance
abuse) of child protective service workers in
the outcomes for children and to analyze and
evaluate the effects of caseloads, compensa-
tion, and supervision on staff retention and
performance;

‘“(2) the efficiencies and effectiveness of
agencies that provide cross-training with
court personnel; and

‘“(3) recommendations to strengthen child
protective service effectiveness to improve
outcomes for children.

‘‘(e) SENSE OF CONGRESS.—It is the sense of
Congress that the Secretary should encour-
age all States and public and private agen-
cies or organizations that receive assistance
under this title to ensure that children and
families with limited English proficiency
who participate in programs under this title
are provided materials and services under
such programs in an appropriate language
other than English.

“(f) ANNUAL REPORT ON CERTAIN PRoO-
GRAMS.—A State that receives funds under
section 106(a) shall annually prepare and sub-
mit to the Secretary a report describing the
manner in which funds provided under this
Act, alone or in combination with other Fed-
eral funds, were used to address the purposes
and achieve the objectives of section
105(a)(4)(B).”.

SEC. 116. AUTHORIZATION OF APPROPRIATIONS.

(a) GENERAL AUTHORIZATION.—Section
112(a)(1) of the Child Abuse Prevention and
Treatment Act (42 U.S.C. 5106h(a)(1)) is
amended to read as follows:

‘(1) GENERAL AUTHORIZATION.—There are
authorized to be appropriated to carry out
this title $120,000,000 for fiscal year 2004 and
such sums as may be necessary for each of
the fiscal years 2005 through 2008.”".

(b) DEMONSTRATION PROJECTS.—Section
112(a)(2)(B) of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5106h(a)(2)(B))
is amended—

(1) by striking ‘‘Secretary make” and in-
serting ‘‘Secretary shall make’’; and

(2) by striking ‘‘section 106’ and inserting
‘‘section 104”.

SEC. 117. REPORTS.

Section 110 of the Child Abuse Prevention
and Treatment Act (42 TU.S.C. 5106f) is
amended by adding at the end the following:
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‘‘(c) STUDY AND REPORT RELATING TO CIT-
IZEN REVIEW PANELS.—

‘(1) STUDY.—The Secretary shall conduct a
study by random sample of the effectiveness
of the citizen review panels established
under section 106(c).

‘“(2) REPORT.—Not later than 3 years after
the date of enactment of the Keeping Chil-
dren and Families Safe Act of 2003, the Sec-
retary shall submit to the Committee on
Education and the Workforce of the House of
Representatives and the Committee on
Health, Education, Labor, and Pensions of
the Senate a report that contains the results
of the study conducted under paragraph
(1).”.

Subtitle B—Community-Based Grants for the

Prevention of Child Abuse

SEC. 121. PURPOSE AND AUTHORITY.

(a) PURPOSE.—Section 201(a)(1) of the Child
Abuse Prevention and Treatment Act (42
U.S.C. 5116(a)(1)) is amended to read as fol-
lows:

‘(1) to support community-based efforts to
develop, operate, expand, enhance, and,
where appropriate to network, initiatives
aimed at the prevention of child abuse and
neglect, and to support networks of coordi-
nated resources and activities to better
strengthen and support families to reduce
the likelihood of child abuse and neglect;
and”’.

(b) AUTHORITY.—Section 201(b) of the Child
Abuse Prevention and Treatment Act (42
U.S.C. 5116(b)) is amended—

(1) in paragraph (1)—

(A) in the matter preceding subparagraph
(A) by striking ‘‘Statewide’ and all that fol-
lows through the dash, and inserting ‘‘com-
munity-based and prevention-focused pro-
grams and activities designed to strengthen
and support families to prevent child abuse
and neglect (through networks where appro-
priate) that are accessible, effective, cul-
turally appropriate, and build upon existing
strengths-that—"’;

(B) in subparagraph (F), by striking ‘‘and”
at the end; and

(C) by striking subparagraph (G) and in-
serting the following:

‘(G) demonstrate a commitment to mean-
ingful parent leadership, including among
parents of children with disabilities, parents
with disabilities, racial and ethnic minori-
ties, and members of other underrepresented
or underserved groups; and

‘“(H) provide referrals to early health and
developmental services;”’; and

(2) in paragraph (4)—

(A) by inserting ‘‘through leveraging of
funds’ after ‘“‘maximizing funding’’;

(B) by striking ‘‘a Statewide network of
community-based, prevention-focused’”’ and
inserting ‘‘community-based and prevention-
focused’’; and

(C) by striking ‘‘family resource and sup-
port program’ and inserting ‘‘programs and
activities designed to strengthen and support
families to prevent child abuse and neglect
(through networks where appropriate)”.

(¢) TECHNICAL AMENDMENT TO TITLE HEAD-
ING.—Title II of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5116) is amend-
ed by striking the heading for such title and
inserting the following:

“TITLE II—COMMUNITY-BASED GRANTS
FOR THE PREVENTION OF CHILD ABUSE
AND NEGLECT”.

SEC. 122. ELIGIBILITY.

Section 202 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5116a) is
amended—

(1) in paragraph (1)—

(A) in subparagraph (A)—

(i) by striking ‘‘a Statewide network of
community-based, prevention-focused’’ and



February 11, 2003

inserting ‘‘community-based and prevention-
focused’’; and

(ii) by striking ‘‘family resource and sup-
port programs’ and all that follows through
the semicolon and inserting ‘‘programs and
activities designed to strengthen and support
families to prevent child abuse and neglect
(through networks where appropriate);”’

(B) in subparagraph (B), by inserting ‘‘that
exists to strengthen and support families to
prevent child abuse and neglect’ after ‘‘writ-
ten authority of the State)’’;

(2) in paragraph (2)—

(A) in subparagraph (A), by striking ‘‘a
network of community-based family re-
source and support programs’ and inserting
‘“‘community-based and prevention-focused
programs and activities designed to
strengthen and support families to prevent
child abuse and neglect (through networks
where appropriate)’’;

(B) in subparagraph (B)—

(i) by striking ‘‘to the network’’; and

(ii) by inserting ‘‘, and parents with dis-
abilities’ before the semicolon;

(C) in subparagraph (C), by striking ‘‘to the
network’’; and

(3) in paragraph (3)—

(A) in subparagraph (A), by striking
‘“‘Statewide network of community-based,
prevention-focused, family resource and sup-
port programs’ and inserting ‘‘community-
based and prevention-focused programs and
activities designed to strengthen and support
families to prevent child abuse and neglect
(through networks where appropriate)’’;

(B) in subparagraph (B), by striking
“Statewide network of community-based,
prevention-focused, family resource and sup-
port programs’ and inserting ‘‘community-
based and prevention-focused programs and
activities designed to strengthen and support
families to prevent child abuse and neglect
(through networks where appropriate)’’;

(C) in subparagraph (C), by striking ‘‘and
training and technical assistance, to the
Statewide network of community-based, pre-
vention-focused, family resource and support
programs’ and inserting ‘‘training, technical

assistance, and evaluation assistance, to
community-based and prevention-focused
programs and activities designed to

strengthen and support families to prevent
child abuse and neglect (through networks
where appropriate)’; and

(D) in subparagraph (D), by inserting °,
parents with disabilities,” after ‘‘children
with disabilities’.

SEC. 123. AMOUNT OF GRANT.

Section 203 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5116b) is
amended—

(1) in subsection (b)(1)(B)—

(A) by striking ‘‘as the amount leveraged
by the State from private, State, or other
non-Federal sources and directed through
the”’ and inserting ‘‘as the amount of pri-
vate, State or other non-Federal funds lever-
aged and directed through the currently des-
ignated’’;

(B) by striking ‘‘State lead agency’’ and in-
serting ‘‘State lead entity’’; and

(C) by striking ‘‘the lead agency’ and in-
serting ‘‘the current lead entity’’; and

(2) in subsection (c)(2), by striking ‘‘sub-
section (a)”’ and inserting ‘‘subsection (b)’’.
SEC. 124. EXISTING GRANTS.

Section 204 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5115¢) is re-
pealed.

SEC. 125. APPLICATION.

Section 205 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5116d) is
amended—

(1) in paragraph (1), by striking ‘‘Statewide
network of community-based, prevention-fo-
cused, family resource and support pro-
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grams’’ and inserting ‘‘community-based and
prevention-focused programs and activities
designed to strengthen and support families
to prevent child abuse and neglect (through
networks where appropriate)’’;

(2) in paragraph (2)—

(A) by striking ‘“‘network of community-
based, prevention-focused, family resource
and support programs’ and inserting ‘‘com-
munity-based and prevention-focused pro-
grams and activities designed to strengthen
and support families to prevent child abuse
and neglect (through networks where appro-
priate)’’; and

(B) by striking ¢, including those funded
by programs consolidated under this Act,”’;

(3) by striking paragraph (3), and inserting
the following:

‘“(8) a description of the inventory of cur-
rent unmet needs and current community-
based and prevention-focused programs and
activities to prevent child abuse and neglect,
and other family resource services operating
in the State;”’;

(4) in paragraph (4), by striking ‘‘State’s
network of community-based, prevention-fo-
cused, family resource and support pro-
grams’’ and inserting ‘‘community-based and
prevention-focused programs and activities
designed to strengthen and support families
to prevent child abuse and neglect’’;

(5) in paragraph (5), by striking ‘‘Statewide
network of community-based, prevention-fo-
cused, family resource and support pro-
grams’ and inserting ‘‘start up, mainte-
nance, expansion, and redesign of commu-
nity-based and prevention-focused programs
and activities designed to strengthen and
support families to prevent child abuse and
neglect”’;

(6) in paragraph (7), by striking ‘‘individual
community-based, prevention-focused, fam-
ily resource and support programs’ and in-
serting ‘‘community-based and prevention-
focused programs and activities designed to
strengthen and support families to prevent
child abuse and neglect’’;

(7) in paragraph (8), by striking ‘‘commu-
nity-based, prevention-focused, family re-
source and support programs’ and inserting
‘“‘community-based and prevention-focused
programs and activities designed to
strengthen and support families to prevent
child abuse and neglect’’;

(8) in paragraph (9), by striking ‘‘commu-
nity-based, prevention-focused, family re-
source and support programs’ and inserting
‘‘community-based and prevention-focused
programs and activities designed to
strengthen and support families to prevent
child abuse and neglect’’;

(9) in paragraph (10), by inserting ‘‘(where
appropriate)’’ after ‘‘members’’;

(10) in paragraph (11), by striking ‘‘preven-
tion-focused, family resource and support
program’ and inserting ‘‘community-based
and prevention-focused programs and activi-
ties designed to strengthen and support fam-
ilies to prevent child abuse and neglect’’; and

(11) by redesignating paragraph (13) as
paragraph (12).

SEC. 126. LOCAL PROGRAM REQUIREMENTS.

Section 206(a) of the Child Abuse Preven-
tion and Treatment Act (42 U.S.C. 5116e(a)) is
amended—

(1) in the matter preceding paragraph (1),
by striking ‘‘prevention-focused, family re-
source and support programs’’ and inserting
‘“‘and prevention-focused programs and ac-
tivities designed to strengthen and support
families to prevent child abuse and neglect’’;

(2) in paragraph (3)(B), by inserting ‘‘vol-
untary home visiting and”’ after ‘‘including’’;
and

(3) by striking paragraph (6) and inserting
the following:

‘(6) participate with other community-
based and prevention-focused programs and
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activities designed to strengthen and support
families to prevent child abuse and neglect
in the development, operation and expansion
of networks where appropriate.’.
SEC. 127. PERFORMANCE MEASURES.

Section 207 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5116f) is
amended—

(1) in paragraph (1), by striking ‘‘a State-
wide network of community-based, preven-
tion-focused, family resource and support
programs’ and inserting ‘‘community-based
and prevention-focused programs and activi-
ties designed to strengthen and support fam-
ilies to prevent child abuse and neglect’’;

(2) by striking paragraph (3), and inserting
the following:

‘“(3) shall demonstrate that they will have
addressed unmet needs identified by the in-
ventory and description of current services
required under section 205(3);"’;

(3) in paragraph (4),

(A) by inserting ‘‘and parents with disabil-
ities,” after ‘‘children with disabilities,”’;
and

(B) by striking ‘‘evaluation of’ the first
place it appears and all that follows through
“‘under this title” and inserting ‘‘evaluation
of community-based and prevention-focused
programs and activities designed to
strengthen and support families to prevent
child abuse and neglect, and in the design,
operation and evaluation of the networks of
such community-based and prevention-fo-
cused programs’’;

(4) in paragraph (5), by striking ‘‘, preven-
tion-focused, family resource and support
programs’ and inserting ‘‘and prevention-fo-
cused programs and activities designed to
strengthen and support families to prevent
child abuse and neglect’’;

(5) in paragraph (6), by striking ‘‘Statewide
network of community-based, prevention-fo-
cused, family resource and support pro-
grams’’ and inserting ‘‘community-based and
prevention-focused programs and activities
designed to strengthen and support families
to prevent child abuse and neglect’’; and

(6) in paragraph (8), by striking ‘‘commu-
nity based, prevention-focused, family re-
source and support programs’ and inserting
‘“‘community-based and prevention-focused
programs and activities designed to
strengthen and support families to prevent
child abuse and neglect”.

SEC. 128. NATIONAL NETWORK FOR COMMUNITY-
BASED FAMILY RESOURCE PRO-
GRAMS.

Section 208(3) of the Child Abuse Preven-
tion and Treatment Act (42 U.S.C. 5116g(3)) is
amended by striking ‘‘Statewide networks of
community-based, prevention-focused, fam-
ily resource and support programs’ and in-
serting ‘‘community-based and prevention-
focused programs and activities designed to
strengthen and support families to prevent
child abuse and neglect’’.

SEC. 129. DEFINITIONS.

(a) CHILDREN WITH DISABILITIES.—Section
209(1) of the Child Abuse Prevention and
Treatment Act (42 U.S.C. 5116h(1)) is amend-
ed by striking ‘“‘given such term in section
602(a)(2)” and inserting ‘‘given the term
‘child with a disability’ in section 602(3) or
‘infant or toddler with a disability’ in sec-
tion 632(5)".

(b) COMMUNITY-BASED AND PREVENTION-FO-
CUSED PROGRAMS AND ACTIVITIES TO PREVENT
CHILD ABUSE AND NEGLECT.—Section 209 of
the Child Abuse Prevention and Treatment
Act (42 U.S.C. 5116h) is amended by striking
paragraphs (3) and (4) and inserting the fol-
lowing:

¢“(3) COMMUNITY-BASED AND PREVENTION-FO-
CUSED PROGRAMS AND ACTIVITIES TO PREVENT
CHILD ABUSE AND NEGLECT.—The term ‘com-
munity-based and prevention-focused pro-
grams and activities designed to strengthen
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and support families to prevent child abuse
and neglect’ includes organizations such as
family resource programs, family support
programs, voluntary home visiting pro-
grams, respite care programs, parenting edu-
cation, mutual support programs, and other
community programs or networks of such
programs that provide activities that are de-
signed to prevent or respond to child abuse
and neglect.”.

SEC. 130. AUTHORIZATION OF APPROPRIATIONS.

Section 210 of the Child Abuse Prevention
and Treatment Act (42 U.S.C. 5116i) is
amended to read as follows:

“SEC. 210. AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated
to carry out this title $80,000,000 for fiscal
year 2004 and such sums as may be necessary
for each of the fiscal years 2005 through
2008.".

Subtitle C—Conforming Amendments

SEC. 141. CONFORMING AMENDMENTS.

The table of contents of the Child Abuse
Prevention and Treatment Act, as contained
in section 1(b) of such Act (42 U.S.C. 5101
note), is amended as follows:

(1) By striking the item relating to section
105 and inserting the following:

‘“Sec. 105. Grants to States and public or pri-
vate agencies and organiza-
tions.”.

(2) By striking the item relating to title II
and inserting the following:

“TITLE II—COMMUNITY-BASED GRANTS
FOR THE PREVENTION OF CHILD
ABUSE AND NEGLECT”.

(3) By striking the item relating to section
204.

TITLE II—ADOPTION OPPORTUNITIES
SEC. 201. CONGRESSIONAL FINDINGS AND DEC-
LARATION OF PURPOSE.

Section 201 of the Child Abuse Prevention
and Treatment and Adoption Reform Act of
1978 (42 U.S.C. 5111) is amended—

(1) in subsection (a)—

(A) by striking paragraphs (1) through (4)
and inserting the following:

‘(1) the number of children in substitute
care has increased by nearly 24 percent since
1994, as our Nation’s foster care population
included more than 565,000 as of September
of 2001;

‘“(2) children entering foster care have
complex problems that require intensive
services, with many such children having
special needs because they are born to moth-
ers who did not receive prenatal care, are
born with life threatening conditions or dis-
abilities, are born addicted to alcohol or
other drugs, or have been exposed to infec-
tion with the etiologic agent for the human
immunodeficiency virus;

‘“(3) each year, thousands of children are in
need of placement in permanent, adoptive
homes;”’;

(B) by striking paragraph (6);

(C) by striking paragraph (7)(A) and insert-
ing the following:

“(T(A) currently, there are 131,000 children
waiting for adoption;’’; and

(D) by redesignating paragraphs (5), (7), (8),
(9), and (10) as paragraphs (4), (5), (6), (7), and
(8) respectively; and

(2) in subsection (b)—

(A) in the matter preceding paragraph (1),
by inserting ‘‘, including geographic bar-
riers,”” after ‘‘barriers’’; and

(B) in paragraph (2), by striking ‘‘a na-
tional” and inserting ‘‘an Internet-based na-
tional”.

SEC. 202. INFORMATION AND SERVICES.

Section 203 of the Child Abuse Prevention
and Treatment and Adoption Reform Act of
1978 (42 U.S.C. 5113) is amended—
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(1) by striking the section heading and in-
serting the following:
“SEC. 203. INFORMATION AND SERVICES.”;

(2) by striking ‘“SEc. 203. (a) The Sec-
retary’’ and inserting the following:

‘“‘(a) IN GENERAL.—The Secretary’’;

(3) in subsection (b)—

(A) by inserting ‘‘REQUIRED ACTIVITIES.—"’
after “(b)”’;

(B) in paragraph (1), by striking ‘‘non-
profit’’ each place that such appears;

(C) in paragraph (2), by striking ‘‘non-
profit’’;

(D) in paragraph (3), by striking ‘‘non-
profit’’;

(E) in paragraph (4), by striking ‘‘non-
profit’’;

(F) in paragraph (6), by striking ‘‘study the
nature, scope, and effects of”’ and insert
‘“‘support’’;

(G) in paragraph (7), by striking ‘‘non-
profit’’;

(H) in paragraph (9)—

(i) by striking ‘““nonprofit’’; and

(ii) by striking ‘“‘and’ at the end;

(I) in paragraph (10)—

(i) by striking ‘“‘nonprofit’’; each place that
such appears; and

(ii) by striking the period at the end and
inserting ‘‘; and”’; and

(J) by adding at the end the following:

‘(11) provide (directly or by grant to or
contract with States, local government enti-
ties, or public or private licensed child wel-
fare or adoption agencies) for the implemen-
tation of programs that are intended to in-
crease the number of older children (who are
in foster care and with the goal of adoption)
placed in adoptive families, with a special
emphasis on child-specific recruitment strat-
egies, including—

‘‘(A) outreach, public education, or media
campaigns to inform the public of the needs
and numbers of older youth available for
adoption;

‘(B) training of personnel in the special
needs of older youth and the successful strat-
egies of child-focused, child-specific recruit-
ment efforts; and

“(C) recruitment of prospective families
for such children.’’;

(4) in subsection (¢c)—

(A) by striking ‘‘(c)(1) The Secretary’ and
inserting the following:

““(c) SERVICES FOR FAMILIES ADOPTING SPE-
CIAL NEEDS CHILDREN.—

‘(1) IN GENERAL.—The Secretary’’;

(B) by striking ‘‘(2) Services’’ and inserting
the following:

‘(2) SERVICES.—Services’’; and

(C) in paragraph (2)—

(i) by realigning the margins of subpara-
graphs (A) through (G) accordingly;

(ii) in subparagraph (F), by striking ‘‘and”
at the end;

(iii) in subparagraph (G), by striking the
period and inserting a semicolon; and

(iv) by adding at the end the following:

‘‘(H) day treatment; and

‘“(I) respite care.”’; and

(D) by striking ‘‘nonprofit’’;
that such appears;

(5) in subsection (d)—

(A) by striking ‘“(d)(1) The Secretary’ and
inserting the following:

¢“(d) IMPROVING PLACEMENT RATE OF CHIL-
DREN IN FOSTER CARE.—

‘(1) IN GENERAL.—The Secretary’’;

(B) by striking ‘“(2)(A) Each State’ and in-
serting the following:

‘(2) APPLICATIONS; TECHNICAL AND OTHER
ASSISTANCE.—

‘‘(A) APPLICATIONS.—Each State’’;

(C) by striking ‘“(B) The Secretary’ and in-
serting the following:

‘(B) TECHNICAL AND OTHER ASSISTANCE.—
The Secretary’’;

each place
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(D) in paragraph (2)(B)—

(i) by realigning the margins of clauses (i)
and (ii) accordingly; and

(ii) by striking ‘“‘nonprofit’’;

(E) by striking ““(3)(A) Payments’ and in-
serting the following:

““(3) PAYMENTS.—

‘“(A) IN GENERAL.—Payments’’; and

(F) by striking ‘“(B) Any payment’’ and in-
serting the following:

‘(B) REVERSION OF UNUSED FUNDS.—Any
payment’’; and

(6) by adding at the end the following:

‘“‘(e) ELIMINATION OF BARRIERS TO ADOP-
TIONS ACROSS JURISDICTIONAL BOUNDARIES.—

‘(1 IN GENERAL.—The Secretary shall
award grants to, or enter into contracts
with, States, local government entities, pub-
lic or private child welfare or adoption agen-
cies, adoption exchanges, or adoption family
groups to carry out initiatives to improve ef-
forts to eliminate barriers to placing chil-
dren for adoption across jurisdictional
boundaries.

‘(2) SERVICES TO SUPPLEMENT NOT SUP-
PLANT.—Services provided under grants
made under this subsection shall supple-
ment, not supplant, services provided using
any other funds made available for the same
general purposes including—

“(A) developing a uniform homestudy
standard and protocol for acceptance of
homestudies between States and jurisdic-
tions;

‘‘(B) developing models of financing cross-
jurisdictional placements;

¢“(C) expanding the capacity of all adoption
exchanges to serve increasing numbers of
children;

(D) developing training materials and
training social workers on preparing and
moving children across State lines; and

‘“(E) developing and supporting initiative
models for networking among agencies,
adoption exchanges, and parent support
groups across jurisdictional boundaries.”.
SEC. 203. STUDY OF ADOPTION PLACEMENTS.

Section 204 of the Child Abuse Prevention
and Treatment and Adoption Reform Act of
1978 (42 U.S.C. 5114) is amended—

(1) by striking ‘““The’’ and inserting ‘‘(a) IN
GENERAL.—The”’;

(2) by striking ‘‘of this Act” and inserting
‘‘of the Keeping Children and Families Safe
Act of 2003"’;

(3) by striking ‘‘to determine the nature”
and inserting ‘‘to determine—

‘(1) the nature’’;

(4) by striking ‘“‘which are not licensed”
and all that follows through ‘‘entity’’;”’; and

(5) by adding at the end the following:

‘“(2) how interstate placements are being
financed across State lines;

‘(3) recommendations on best practice
models for both interstate and intrastate
adoptions; and

‘“(4) how State policies in defining special
needs children differentiate or group similar
categories of children.”.

SEC. 204. STUDIES ON SUCCESSFUL ADOPTIONS.

Section 204 of the Child Abuse Prevention
and Treatment and Adoption Reform Act of
1978 (42 U.S.C. 5114) is amended by adding at
the end the following:

“(b) DYNAMICS OF SUCCESSFUL ADOPTION.—
The Secretary shall conduct research (di-
rectly or by grant to, or contract with, pub-
lic or private nonprofit research agencies or
organizations) about adoption outcomes and
the factors affecting those outcomes. The
Secretary shall submit a report containing
the results of such research to the appro-
priate committees of the Congress not later
than the date that is 36 months after the
date of the enactment of the Keeping Chil-
dren and Families Safe Act of 2003.
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‘‘(c) INTERJURISDICTIONAL ADOPTION.—Not
later than 1 year after the date of the enact-
ment of the Keeping Children and Families
Safe Act of 2003, the Secretary, in consulta-
tion with the Comptroller General, shall sub-
mit to the appropriate committees of the
Congress a report that contains rec-
ommendations for an action plan to facili-
tate the interjurisdictional adoption of fos-
ter children.”.

SEC. 205. AUTHORIZATION OF APPROPRIATIONS.

Section 205(a) of the Child Abuse Preven-
tion and Treatment and Adoption Reform
Act of 1978 (42 U.S.C. 5115(a)) is amended to
read as follows:

“There are authorized to be appropriated
$40,000,000 for fiscal year 2004 and such sums
as may be necessary for fiscal years 2005
through 2008 to carry out programs and ac-
tivities authorized under this subtitle.”.

TITLE III—ABANDONED INFANTS
ASSISTANCE
SEC. 301. FINDINGS.

Section 2 of the Abandoned Infants Assist-
ance Act of 1988 (42 U.S.C. 670 note) is amend-
ed—

(1) by striking paragraph (1);

(2) in paragraph (2)—

(A) by inserting ‘‘studies indicate that a
number of factors contribute to’’ before ‘‘the
inability of’’;

(B) by inserting ‘‘some’ after ‘‘inability
of”’;

(C) by striking ‘‘who abuse drugs’’; and

(D) by striking ‘‘care for such infants’’ and
inserting ‘‘care for their infants’’;

(3) by amending paragraph (5) to read as
follows:

‘‘(5) appropriate training is needed for per-
sonnel working with infants and young chil-
dren with life-threatening conditions and
other special needs, including those who are
infected with the human immunodeficiency
virus (commonly known as ‘HIV’), those who
have acquired immune deficiency syndrome
(commonly known as ‘AIDS’), and those who
have been exposed to dangerous drugs;’’;

(4) by striking paragraphs (6) and (7);

(5) in paragraph (8)—

(A) by striking ‘‘such infants and young
children” and inserting ‘‘infants and young
children who are abandoned in hospitals’’;
and

(B) by inserting ‘‘by parents abusing
drugs,” after ‘‘deficiency syndrome,’’;

(6) in paragraph (9), by striking ‘‘com-
prehensive services’” and all that follows
through the semicolon at the end and insert-
ing ‘“‘comprehensive support services for such
infants and young children and their families
and services to prevent the abandonment of
such infants and young children, including
foster care services, case management serv-
ices, family support services, respite and cri-
sis intervention services, counseling serv-
ices, and group residential home services;”’;

(7) by striking paragraph (11);

(8) by redesignating paragraphs (2), (3), (4),
(5), (8), (9), and (10) as paragraphs (1) through
(7), respectively; and

(9) by adding at the end the following:

‘‘(8) private, Federal, State, and local re-
sources should be coordinated to establish
and maintain services described in paragraph
(7) and to ensure the optimal use of all such
resources.”’.

SEC. 302. ESTABLISHMENT OF LOCAL PROJECTS.

Section 101 of the Abandoned Infants As-
sistance Act of 1988 (42 U.S.C. 670 note) is
amended—

(1) by striking the section heading and in-
serting the following:

“SEC. 101. ESTABLISHMENT
PROJECTS.”;

OF LOCAL

and
(2) by striking subsection (b) and inserting
the following:
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“(b) PRIORITY IN PROVISION OF SERVICES.—
The Secretary may not make a grant under
subsection (a) unless the applicant for the
grant agrees to give priority to abandoned
infants and young children who—

“(1) are infected with, or have been
perinatally exposed to, the human immuno-
deficiency virus, or have a life-threatening
illness or other special medical need; or

“(2) have been perinatally exposed to a
dangerous drug.”’.

SEC. 303. EVALUATIONS, STUDY, AND REPORTS
BY SECRETARY.

Section 102 of the Abandoned Infants As-
sistance Act of 1988 (42 U.S.C. 670 note) is
amended to read as follows:

“SEC. 102. EVALUATIONS, STUDY, AND REPORTS
BY SECRETARY.

‘“(a) EVALUATIONS OF LOCAL PROGRAMS.—
The Secretary shall, directly or through con-
tracts with public and nonprofit private enti-
ties, provide for evaluations of projects car-
ried out under section 101 and for the dis-
semination of information developed as a re-
sult of such projects.

“(b) STUDY AND REPORT ON NUMBER OF
ABANDONED INFANTS AND YOUNG CHILDREN.—

‘(1) IN GENERAL.—The Secretary shall con-
duct a study for the purpose of deter-
mining—

‘“(A) an estimate of the annual number of
infants and young children relinquished,
abandoned, or found deceased in the United
States and the number of such infants and
young children who are infants and young
children described in section 101(b);

‘(B) an estimate of the annual number of
infants and young children who are victims
of homicide;

‘“(C) characteristics and demographics of
parents who have abandoned an infant with-
in 1 year of the infant’s birth; and

‘(D) an estimate of the annual costs in-
curred by the Federal Government and by
State and local governments in providing
housing and care for abandoned infants and
young children.

‘“(2) DEADLINE.—Not later than 36 months
after the date of enactment of the Keeping
Children and Families Safe Act of 2003, the
Secretary shall complete the study required
under paragraph (1) and submit to Congress
a report describing the findings made as a re-
sult of the study.

‘“(c) EVALUATION.—The Secretary shall
evaluate and report on effective methods of
intervening before the abandonment of an in-
fant or young child so as to prevent such
abandonments, and effective methods for re-
sponding to the needs of abandoned infants
and young children.”.

SEC. 304. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—Section 104 of the Aban-
doned Infants Assistance Act of 1988 (42
U.S.C. 670 note) is amended—

(1) by striking subsection (a) and inserting
the following:

“(a) IN GENERAL.—

‘(1) AUTHORIZATION.—For the purpose of
carrying out this Act, there are authorized
to be appropriated $45,000,000 for fiscal year
2004 and such sums as may be necessary for
fiscal years 2005 through 2008.

‘(2) LIMITATION.—Not more than 5 percent
of the amounts appropriated under para-
graph (1) for any fiscal year may be obligated
for carrying out section 102(a).”’;

(2) by striking subsection (b);

(3) in subsection (¢c)—

(A) in paragraph (1)—

(i) by inserting ‘‘AUTHORIZATION.— after
‘(1) the first place it appears; and

(ii) by striking ‘‘this title”’ and inserting
“‘this Act’’; and

(B) in paragraph (2)—

(i) by inserting ‘‘LIMITATION.—’ after ‘‘(2)’’;
and
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(ii) by striking ‘‘fiscal year 1991.” and in-
serting ‘‘fiscal year 2003.”’; and

(4) by redesignating subsections (c¢) and (d)
as subsections (b) and (c¢), respectively.

(b) REDESIGNATION.—The Abandoned In-
fants Assistance Act of 1988 (42 U.S.C. 670
note) is amended—

(1) by redesignating section 104 as section
302; and

(2) by moving that section 302 to the end of
that Act.

SEC. 305. DEFINITIONS.

(a) IN GENERAL.—Section 301 of the Aban-
doned Infants Assistance Act of 1988 (42
U.S.C. 670 note) is amended to read as fol-
lows:

“SEC. 301. DEFINITIONS.

“In this Act:

“(1 ABANDONED; ABANDONMENT.—The
terms ‘abandoned’ and ‘abandonment’, used
with respect to infants and young children,
mean that the infants and young children
are medically cleared for discharge from
acute-care hospital settings, but remain hos-
pitalized because of a lack of appropriate
out-of-hospital placement alternatives.

‘(2) ACQUIRED IMMUNE DEFICIENCY SYN-
DROME.—The term ‘acquired immune defi-
ciency syndrome’ includes infection with the
etiologic agent for such syndrome, any con-
dition indicating that an individual is in-
fected with such etiologic agent, and any
condition arising from such etiologic agent.

‘“(3) DANGEROUS DRUG.—The term ‘dan-
gerous drug’ means a controlled substance,
as defined in section 102 of the Controlled
Substances Act (21 U.S.C. 802).

‘“(4) NATURAL FAMILY.—The term ‘natural
family’ shall be broadly interpreted to in-
clude natural parents, grandparents, family
members, guardians, children residing in the
household, and individuals residing in the
household on a continuing basis who are in a
care-giving situation, with respect to infants
and young children covered under this Act.

‘() SECRETARY.—The term ‘Secretary’
means the Secretary of Health and Human
Services.”.

(b) REPEAL.—Section 103 of the Abandoned
Infants Assistance Act of 1988 (42 U.S.C. 670
note) is repealed.

TITLE IV—FAMILY VIOLENCE
PREVENTION AND SERVICES ACT
SEC. 401. STATE DEMONSTRATION GRANTS.

(a) UNDERSERVED POPULATIONS.—Section
303(a)(2)(C) of the Family Violence Preven-
tion and Services Act (42 U.Ss.C.
10402(a)(2)(C)) is amended by striking ‘“‘under-
served populations,” and all that follows and
inserting the following: ‘‘underserved popu-
lations, as defined in section 2007 of the Om-
nibus Crime Control and Safe Streets Act of
1968 (42 U.S.C. 3796gg-2);"".

(b) REPORT.—Section 303(a) of such Act (42
U.S.C. 10402(a)) is amended by adding at the
end the following:

‘“(6) Upon completion of the activities
funded by a grant under this title, the State
shall submit to the Secretary a report that
contains a description of the activities car-
ried out under paragraph (2)(B)(i).”.

(¢) CHILDREN WHO WITNESS DOMESTIC VIO-
LENCE.—Section 303 of such Act (42 U.S.C.
10402) is amended—

(1) by redesignating subsections (¢)
through (f) as subsections (d) through (g), re-
spectively; and

(2) by inserting after subsection (b) the fol-
lowing:

‘“(c) For a fiscal year described in section
310(a)(2), the Secretary shall use funds made
available under that section to make grants,
on a competitive basis, to eligible entities
for projects designed to address the needs of
children who witness domestic violence, to—

‘(1) provide direct services for children
who witness domestic violence;
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‘(2) provide for training for and collabora-
tion among child welfare agencies, domestic
violence victim service providers, courts, law
enforcement, and other entities; and

¢“(3) provide for multisystem interventions
for children who witness domestic vio-
lence.”.

SEC. 402. SECRETARIAL RESPONSIBILITIES.

Section 305(a) of the Family Violence Pre-
vention and Services Act (42 U.S.C. 10404(a))
is amended—

(1) by striking ‘‘an employee’ and insert-
ing ‘‘1 or more employees’’;

(2) by striking ‘‘of this title.”” and inserting
“‘of this title, including carrying out evalua-
tion and monitoring under this title.”’; and

(3) by striking ‘“The individual’’ and insert-
ing ““Any individual’’.

SEC. 403. EVALUATION.

Section 306 of the Family Violence Preven-
tion and Services Act (42 U.S.C. 10405) is
amended in the first sentence by striking
“Not later than two years after the date on
which funds are obligated under section
303(a) for the first time after the date of the
enactment of this title, and every two years
thereafter,” and inserting ‘“‘Every 2 years,”.
SEC. 404. INFORMATION AND TECHNICAL ASSIST-

ANCE CENTERS.

Section 308 of the Family Violence Preven-
tion and Services Act (42 U.S.C. 10407) is
amended by striking subsection (g).

SEC. 405. AUTHORIZATION OF APPROPRIATIONS.

(a) GENERAL  AUTHORIZATION.—Section
310(a) of the Family Violence Prevention and
Services Act (42 U.S.C. 10409(a)) is amended
to read as follows:

‘“‘(a) IN GENERAL.—

‘(1) AUTHORIZATION.—There are authorized
to be appropriated to carry out sections 303
through 311, $175,000,000 for each of fiscal
years 2004 through 2008.

*“(2) PROJECTS TO ADDRESS NEEDS OF CHIL-
DREN WHO WITNESS DOMESTIC VIOLENCE.—For
a fiscal year in which the amounts appro-
priated under paragraph Q) exceed
$150,000,000, the Secretary shall reserve and
make available 50 percent of the excess to
carry out section 303(c).”.

(b) ALLOCATIONS FOR OTHER PROGRAMS.—
Subsections (b), (¢), and (d) of section 310 of
such Act (42 U.S.C. 10409) are amended by in-
serting ‘‘(and not reserved under subsection
(a)(2))” after ‘‘each fiscal year’’.

(¢c) GRANTS FOR STATE DOMESTIC VIOLENCE
COALITIONS.—Section 311(g) of such Act (42
U.S.C. 10410(g)) is amended to read as fol-
lows:

“(g) FUNDING.—Of the amount appropriated
under section 310(a) for a fiscal year (and not
reserved under section 310(a)(2)), not less
than 10 percent of such amount shall be
made available to award grants under this
section.”.

SEC. 406. GRANTS FOR STATE DOMESTIC VIO-
LENCE COALITIONS.

Section 311 of the Family Violence Preven-
tion and Services Act (42 U.S.C. 10410) is
amended by striking subsection (h).

SEC. 407. EVALUATION AND MONITORING.

Section 312 of the Family Violence Preven-
tion and Services Act (42 U.S.C. 10412) is
amended by adding at the end the following:

‘“(¢) Of the amount appropriated under sec-
tion 310(a) for each fiscal year (and not re-
served under section 310(a)(2)), not more than
2.5 percent shall be used by the Secretary for
evaluation, monitoring, and other adminis-
trative costs under this title.”.

SEC. 408. FAMILY MEMBER ABUSE INFORMATION
AND DOCUMENTATION PROJECT.

Section 313 of the Family Violence Preven-
tion and Services Act (42 U.S.C. 10413) is re-
pealed.

SEC. 409. MODEL STATE LEADERSHIP GRANTS.

Section 315 of the Family Violence Preven-
tion and Services Act (42 U.S.C. 10415) is re-
pealed.
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SEC. 410. NATIONAL DOMESTIC VIOLENCE HOT-
LINE GRANT.

(a) DURATION.—Section 316(b) of the Fam-
ily Violence Prevention and Services Act (42
U.S.C. 10416(b)) is amended—

(1) by striking ‘A grant’ and inserting the
following:

‘(1) IN GENERAL.—Except as provided in
paragraph (2), a grant’’; and

(2) by adding at the end the following:

‘“(2) EXTENSION.—The Secretary may ex-
tend the duration of a grant under this sec-
tion beyond the period described in para-
graph (1) if, prior to such extension—

‘“(A) the entity prepares and submits to the
Secretary a report that evaluates the effec-
tiveness of the use of amounts received
under the grant for the period described in
paragraph (1) and contains any other infor-
mation the Secretary may prescribe; and

‘“(B) the report and other appropriate cri-
teria indicate that the entity is successfully
operating the hotline in accordance with
subsection (a).”.

(b) AUTHORIZATION OF APPROPRIATIONS.—
Section 316(f) of such Act (42 U.S.C. 10416(f))
is repealed.

SEC. 411. YOUTH EDUCATION AND DOMESTIC VI-
OLENCE.

Section 317 of the Family Violence Preven-
tion and Services Act (42 U.S.C. 10417) is re-
pealed.

SEC. 412. NATIONAL DOMESTIC VIOLENCE SHEL-
TER NETWORK.

The Family Violence Prevention and Serv-
ices Act is amended by inserting after sec-
tion 316 (42 U.S.C. 10416) the following:

“SEC. 317. NATIONAL DOMESTIC VIOLENCE SHEL-
TER NETWORK.

‘“(a) IN GENERAL.—For a year in which the
Secretary makes an amount available under
subsection (g2)(2), the Secretary shall award a
grant to a nonprofit organization to estab-
lish and operate a highly secure Internet
website (referred to in this section as the
‘website’) that shall—

‘(1) link, to the greatest extent possible,
entities consisting of the entity providing
the national domestic violence hotline, par-
ticipating domestic violence shelters in the
United States, State and local domestic vio-
lence agencies, and other domestic violence
organization, so that such entities will be
able to connect a victim of domestic violence
to the most safe, appropriate, and conven-
ient domestic violence shelter; and

‘“(2) contain, to the maximum extent prac-
ticable, continuously updated information
concerning the availability of services and
space in domestic violence shelters across
the United States.

‘“(b) ELIGIBLE ENTITIES.—To be eligible to
receive a grant under this section, a non-
profit organization shall submit to the Sec-
retary an application at such time, in such
manner, and containing such information as
the Secretary may require. The application
shall—

‘(1) demonstrate the experience of the ap-
plicant in successfully developing and man-
aging a technology-based network of domes-
tic violence shelters;

‘“(2) demonstrate a record of success of the
applicant in meeting the needs of domestic
violence victims and their families; and

‘“(8) include a certification that the appli-
cant will—

‘“(A) implement a high level security sys-
tem to ensure the confidentiality of the
website;

‘(B) establish, within 5 years, a website
that links the entities described in sub-
section (a)(1);

“(C) consult with the entities described in
subsection (a)(1) in developing and imple-
menting the website and providing Internet
connections; and
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‘(D) otherwise comply with the require-
ments of this section.

‘“(c) USE OF GRANT AWARD.—The recipient
of a grant award under this section shall—

‘(1) collaborate with officials of the De-
partment of Health and Human Services in a
manner determined to be appropriate by the
Secretary;

‘“(2) collaborate with the entity providing
the national domestic violence hotline in de-
veloping and implementing the network;

‘“(3) ensure that the website is continu-
ously updated and highly secure;

‘“(4) ensure that the website provides infor-
mation describing the services of each do-
mestic violence shelter to which the website
is linked, including information for individ-
uals with limited English proficiency and in-
formation concerning access to medical care,
social services, transportation, services for
children, and other relevant services;

‘() ensure that the website provides up-to-
the-minute information on available bed
space in domestic violence shelters across
the United States, to the maximum extent
practicable;

‘(6) provide training to the staff of the
hotline and to staff of the other entities de-
scribed in subsection (a)(1) regarding how to
use the website to best meet the needs of
callers;

‘(7T provide Internet access, and hardware
in necessary cases, to domestic violence
shelters in the United States that do not
have the appropriate technology for such ac-
cess, to the maximum extent practicable;
and

‘“(8) ensure that after the third year of the
website project, the recipient will develop a
plan to expand the sources of funding for the
website to include funding from public and
private entities, although nothing in this
paragraph shall preclude a grant recipient
under this section from raising funds from
other sources at any time during the 5-year
grant period.

‘“(d) RULE OF CONSTRUCTION.—Nothing in
this Act shall be construed to require any
shelter or service provider, whether public or
private, to be linked to the website or to pro-
vide information to the recipient of the
grant award or to the website.

‘“(e) DURATION OF GRANT.—The term of a
grant awarded under this section shall be 5
years.

“(f) TECHNICAL ASSISTANCE AND OVER-
SIGHT.—The Secretary shall—

‘(1) provide technical assistance, if re-
quested, on developing and managing the
website; and

‘(2) have access to,
website.

¢(g) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) IN GENERAL.—There are authorized to
be appropriated to carry out section 316 and
this section, $5,000,000 for fiscal year 2004 and
such sums as may be necessary for each of
fiscal years 2005 through 2008.

¢“(2) CONDITIONS ON APPROPRIATIONS.—Not-
withstanding paragraph (1), the Secretary
shall make available a portion of the
amounts appropriated under paragraph (1) to
carry out this section only for any fiscal
year for which the amounts appropriated
under paragraph (1) exceed $3,000,000.

‘“(3) ADMINISTRATIVE cosTs.—Of  the
amount made available to carry out this sec-
tion for a fiscal year the Secretary may not
use more than 2 percent for administrative
costs associated with the grant program car-
ried out under this section, of which not
more than 5 percent shall be used to assist
the entity providing the national domestic
violence hotline to participate in the estab-
lishment of the website.

‘“(4) AVAILABILITY.—Funds appropriated
under paragraph (1) shall remain available
until expended.”’.

and monitor, the
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SEC. 412. DEMONSTRATION GRANTS FOR COMMU-
NITY INITIATIVES.

(a) IN GENERAL.—Section 318(h) of the
Family Violence Prevention and Services
Act (42 U.S.C. 10418(h)) is amended to read as
follows:

“(h) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $6,000,000 for each of
fiscal years 2004 through 2008.”".

(b) REGULATIONS.—Section 318 of such Act
(42 U.S.C. 10418) is amended by striking sub-
section (i).

SEC. 414. TRANSITIONAL HOUSING ASSISTANCE.

Section 319(f) of the Family Violence Pre-
vention and Services Act (42 U.S.C. 10419(f))
is amended by striking ‘‘fiscal year 2001’ and
inserting ‘‘each of fiscal years 2004 through
2008”’.

SEC. 415. TECHNICAL AND CONFORMING AMEND-
MENTS.

The Family Violence Prevention and Serv-
ices Act (42 U.S.C. 10401 et seq.) is amended—

(1) in section 302(1) (42 U.S.C. 10401(1)) by
striking ‘‘demonstrate the effectiveness of
assisting’’ and inserting ‘‘assist’’;

(2) in section 303(a) (42 U.S.C. 10402(a))—

(A) in paragraph (2)—

(i) in subparagraph (C), by striking ‘‘State
domestic violence coalitions knowledgeable
individuals and interested organizations”
and inserting ‘‘State domestic violence coa-
litions, knowledgeable individuals, and in-
terested organizations’; and

(ii) in subparagraph (F), by adding ‘‘and”
at the end; and

(B) by aligning the margins of paragraph
(4) with the margins of paragraph (3);

(3) in section 303(g) (as so redesignated)—

(A) in the first sentence, by striking
¢309(4)” and inserting ‘‘320”’; and

(B) in the second sentence, by striking
¢“309(5)(A)”’ and inserting ‘“320(5)(A)’’;

(4) in section 305(b)(2)(A) (42 U.S.C.
10404(b)(2)(A)) by striking ‘‘provide for re-
search, and into”’ and inserting ‘‘provide for
research into”’;

(5) by redesignating section 309 as section
320 and moving that section to the end of the
Act; and

(6) in section 311(a) (42 U.S.C. 10410(a))—

(A) in paragraph (2)(K), by striking ‘‘other
criminal justice professionals,;” and insert-
ing ‘“‘other criminal justice professionals;”’
and

(B) in paragraph (3)—

(i) in the matter preceding subparagraph
(A), by striking ‘‘family law judges,,” and in-
serting ‘‘family law judges,’’;

(ii) in subparagraph (D), by inserting °,
criminal court judges,” after ‘“‘family law
judges’’; and

(iii) in subparagraph (H), by striking ‘‘su-
pervised visitations that do not endanger
victims and their children” and inserting
‘“‘supervised visitations or denial of visita-
tion to protect against danger to victims or
their children’.

Mr. KENNEDY. Mr. President, I am
pleased to join my colleagues in intro-
ducing the Keeping Children and Fami-
lies Safe Act of 2003. This Act con-
tinues our Federal commitment to en-
suring that the Nation’s most vulner-
able children are protected and safe.

Recent cases of abuse and neglect
have made national headlines as local
authorities have failed to identify
abused children. These failures have
led to tragic consequences—the deaths
of innocent and unprotected children.

Clearly, we must do better—at the
national, State, and local levels. And
the bill we introduce today will en-
hance the Federal partnership with

CONGRESSIONAL RECORD — SENATE

local officials to bring greater protec-
tion to our children.

Since 1974, the Child Abuse Preven-
tion and Treatment Act, or CAPTA,
has been a great support in reaching
the nearly 900,000 children who suffer
abuse and neglect each year. This
year’s bipartisan reauthorization of
CAPTA will continue and expand that
support through FY 2008, and extend
CAPTA’s related programs, including
the Abandoned Infants Assistance Act,
the Adoption Opportunities Act, and
the Family Violence Prevention and
Services Act.

Child abuse and neglect continues to
be a serious and daunting problem in
our nation. In local communities, child
protective services agencies bear the
responsibility of receiving and inves-
tigating reports of child abuse and ne-
glect. Each year those agencies respond
to nearly 3 million reports of abuse. It
is a tremendous challenge, and case-
workers in local agencies perform an
admirable task worthy of our thanks.

But despite the hard work of child
protective services, nearly half of all
children in substantiated cases of
abuse receive no follow-up services or
support. In 2000, over 900 children under
the age of 6 died of abuse and neglect.
Those children in desperate cir-
cumstances need and deserve our help,
and we must do better.

The Keeping Children and Families
Safe Act will bring us closer toward
our goal of responding more effectively
to child abuse and neglect. Our bipar-
tisan bill encourages better training
and qualifications for child abuse case-
workers, creates linkages to better fa-
cilitate referrals for neglected chil-
dren, and coordinates best practices to
improve systems that currently serve
and protect children.

Actions to prevent and address child
abuse and neglect must be strength-
ened and expanded. This bill will im-
prove current systems of child abuse
treatment by coordinating information
on best practices among child protec-
tive services agencies through the Na-
tional Child Abuse Clearinghouse, and
disseminating those practices that hold
promise to improve systems. The bill
will also ensure that local citizen re-
view panels oversee, review, and bol-
ster the practices of child protective
services. Access to technical assistance
and grants will also be broadened to
private entities working to prevent and
treat child abuse.

The identification and treatment of
abused children cannot be improved
without better preparation of those re-
sponsible for investigating abuse and
neglect. By improving the training, re-
tention, and supervision of child pro-
tective caseworkers, the bill will en-
sure that children receive the help they
need. New training will help case-
workers become familiar with their
legal duties and receive guidance on
how to best work with families. Train-
ing will also be provided to protect the
personal safety of caseworkers as they
enter homes to investigate allegations
of abuse.
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More must also be done to ensure
that abused children receive ongoing
support and services. This bill will en-
courage states to adopt a comprehen-
sive approach to treating and pre-
venting abuse by linking child protec-
tive services and education, health,
mental health, and judicial systems to
more effectively follow-up with support
and services to abused and neglected
children. The bill will also promote
partnerships between public agencies
and community-based organizations to
support child abuse prevention and
treatment.

I am pleased that the Keeping Chil-
dren and Families Safe Act continues
the 1legacy of the late Senator
Wellstone in combating domestic vio-
lence and addressing its impact on chil-
dren. It is estimated that 10 million
children witness physical abuse be-
tween their parents each year, dam-
aging their emotional and physical
well being, and causing difficulties
later in life.

Under this Act, new grants will be
awarded, once appropriations for the
Family Violence Prevention and Serv-
ices Act reach $150 million, to address
the physical and emotional needs of
children who witness violence in their
homes. Those funds will support direct
services and interventions for children
who witness domestic violence, bring-
ing together child welfare agencies,
courts, law enforcement, and other ap-
propriate entities.

This Act also supports a new elec-
tronic network to connect victims of
domestic violence and support organi-
zations and networks in local commu-
nities. This network will enhance the
current national domestic violence
hotline, which serves as a vital re-
source for victims of domestic abuse
24-hours-a-day, 365 days a year. The
hotline currently provides support and
assistance to 300 to 400 callers a day.

We must do more to help children
and their families overcome the harm-
ful effects of abuse, neglect, and vio-
lence. The Keeping Children and Fami-
lies Safe Act of 2003 is a step in the
right direction toward that goal, and I
urge my colleagues to support this im-
portant legislation.

Mr. DODD. Mr. President, I am
pleased to join with Senator GREGG,
Senator KENNEDY, and Senator ALEX-
ANDER in introducing the Keeping Chil-
dren and Families Safe Act of 2003.

The bill we are introducing today
would strengthen efforts to prevent
child abuse and neglect, promote in-
creased sharing of information and
partnerships between child protective
services and education, health, and ju-
venile justice systems, and encourage a
variety of new training programs to
improve child protection, particularly
cross-training in recognizing domestic
violence and substance abuse in addi-
tion to child abuse detection and pro-
tection training.

The Keeping Children and Families
Safe Act of 2003 renews grants to
States to improve child protection sys-
tems and increases to $200 million the
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authorization for child abuse investiga-
tions, training of child protection serv-
ice, CPS, workers, and community
child abuse prevention programs. For
States to receive funding, they must
meet several new requirements: have
triage procedures to provide appro-
priate referrals of a child ‘‘not at risk
of imminent harm” to a community or-
ganization or for voluntary preventive
services; have policies in place to ad-
dress the needs of infants who are born
and identified as having been phys-
ically affected by prenatal exposure to
illegal drugs, which must include a safe
plan of care for the child; have policies
for improved training, retention, and
supervision of caseworkers; and require
criminal background record checks for
prospective foster and adoptive parents
and all other adults living in the
household, not later than 2 years after
the law’s enactment.

Child abuse and neglect continue to
be significant problems in the United
States.

About 3 million referrals concerning
the welfare of about 5 million children
were made to Child Protection Serv-
ices, CPS, agencies throughout the Na-
tion in 2000. Of these referrals, about
two-thirds, 62 percent, were ‘‘screened-
in” for further assessment and inves-
tigation. Professionals, including
teachers, law enforcement officers, so-
cial service workers, and physicians
made more than half, 56 percent, of the
screened-in reports. About 879,000 chil-
dren were found to be victims of child
maltreatment. About two-thirds, 63
percent, suffered mneglect, including
medical neglect; 19 percent were phys-
ically abused; 10 percent were sexually
abused; and 8 percent were emotionally
maltreated.

Many of these children fail to receive
adequate protection and services. Near-
ly half, 45 percent, of these children
failed to receive services.

The most tragic consequence of child
maltreatment is death. The April mal-
treatment summary data released by
the Department of Health and Human
Services, HHS, shows that about 1,200
children died of abuse and neglect in
2000. Children younger than six years of
age accounted for 85 percent of child fa-
talities and children younger than one
year of age accounted for 44 percent of
child fatalities.

Child abuse is not a new phe-
nomenon. For more than a decade, nu-
merous reports have called attention
to the tragic abuse and neglect of chil-
dren and the inadequacy of our Child
Protection Services, CPS, systems to
protect our children.

In 1990, the U.S. Advisory Board on
Child Abuse and Neglect concluded
that ‘‘child abuse and neglect is a na-
tional emergency.” In 1995, the U.S.
Advisory Board on Child Abuse and Ne-
glect reported that ‘‘State and local
CPS caseworkers are often over-
extended and cannot adequately func-
tion under their current caseloads.”
The report also stated that, ‘‘in many
jurisdictions, caseloads are so high
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that CPS response is limited to taking
the complaint call, making a single
visit to the home, and deciding wheth-
er or not the complaint is valid, often
without any subsequent monitoring of
the family.”

A 1997 General Accounting Office,
GAO, report found, ‘‘the CPS system is
in crisis, plagued by difficult problems,
such as growing caseloads, increasingly
complex social problems and under-
lying child maltreatment, and ongoing
systemic weaknesses in day-to-day op-
erations.” According to GAO, CPS
weaknesses include ‘‘difficulty in
maintaining a skilled workforce; the
inability to comnsistently follow Kkey
policies and procedures designed to
protect children; developing useful case
data and record-keeping systems, such
as automated case management; and
establishing good working relation-
ships with the courts.”

According to the May 2001 ‘‘Report
from the Child Welfare Workforce Sur-
vey: State and County Data and Find-
ings’’ conducted by the American Pub-
lic Human  Services Association,
APHSA, the Child Welfare League of
America, CWLA, and the Alliance for
Children and Families, annual staff
turnover is high and morale is low
among CPS workers. The report found
that CPS workers had an annual turn-
over rate of 22 percent, 76 percent high-
er than the turnover rate for total
agency staff. The ‘‘preventable” turn-
over rate was 67 percent, or two-thirds
higher than the rate for all other direct
service workers and total agency staff.
In some States, 75 percent or more of
staff turnovers were preventable.

States rated a number of retention
issues as highly problematic. In de-
scending order they are: workloads
that are too high and/or demanding;
caseloads that are too high; too much
worker time spent on travel, paper-
work, courts, and meetings; workers
not feeling valued by the agency; low
salaries; supervision problems; and in-
sufficient resources for families and
children.

To prevent turnover and retain qual-
ity CPS staff, some States have begun
to increase in-service training, in-
crease education opportunities, in-
crease supervisory training, increase or
improve orientation, increase worker
safety, and offer flex-time or changes
in office hours. Most States, however,
continue to grapple with staff turnover
and training issues.

Continued public criticism of CPS ef-
forts, continued frustration by CPS
staff and child welfare workers, and
continued abuse and neglect, and
death, of our nation’s children, served
as the backdrop as we put together the
Child Abuse Prevention and Treatment
Act, CAPTA, reauthorization bill this
year.

The Child Protection System mission
must focus on the safety of children.
To ensure that the system works as in-
tended, CPS needs to be appropriately
staffed. The staff need to receive appro-
priate training and cross-training to
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better recognize substance abuse and
domestic violence problems. The bill
we are introducing today encourages
triage approaches and differential re-
sponse systems so that those reports
where children are most at-risk of im-
minent harm can be prioritized. The
bill specifically emphasizes collabora-
tions in communities between CPS,
health agencies, including mental
health agencies, schools, and commu-
nity-based groups to help strengthen
families and provide better protection
for children. The bill provides grants
for prevention programs and activities
to prevent child abuse and neglect for
families at-risk to improve the likeli-
hood that a child will grow up in a
home without violence, abuse, or ne-
glect.

Beyond the CAPTA title of this legis-
lation, our bill reauthorizes the Family
Violence Prevention and Services Act,
including new efforts to address the
needs of children who witness domestic
violence, the Adoption Opportunities
Act, and the Abandoned Infants Assist-
ance Act.

Child protection ought not be a par-
tisan issue. This bill will help ensure
that it is not. I want to commend and
thank my co-authors—Chairman
GREGG, Senator KENNEDY and Senator
ALEXANDER—for their efforts to craft a
bipartisan initiative that can help to
prevent and alleviate suffering among
our Nation’s children. I urge my col-
leagues to join us in supporting this
bill and to strengthen child protection
laws early this year.

By Ms. MIKULSKI (for herself,
Mr. JOHNSON, Mrs. MURRAY, Ms.
STABENOW, Mr. CORZINE, Mr.
INOUYE, and Mr. BINGAMAN):

S. 343. A Dbill to amend title XVIII of
the Social Security Act to permit di-
rect payment under the medicare pro-
gram for clinical social worker services
provided to residents of skilled nursing
facilities; to the Committee on Fi-
nance.

Ms. MIKULSKI. Mr. President, I rise
today to introduce the ‘‘Clinical Social
Work Medicare Equity Act of 2003.” I
am proud to sponsor this legislation
that will include clinical social work-
ers among other mental health pro-
viders that are exempted from the
Medicare Part B Prospective Payment
System. This bill will ensure that clin-
ical social workers can receive Medi-
care reimbursements for the mental
health services they provide in skilled
nursing facilities.

Since my first days in Congress, I
have been fighting to protect and
strengthen the safety for our Nation’s
seniors. Making sure that seniors have
access to quality, affordable mental
health care is an important part of this
fight. I know that millions of seniors
do not have access to, or are not re-
ceiving, the mental health services
they need. For example, depression af-
fects nearly 6 million seniors, but only
one-tenth ever get treated. This is un-
acceptable. Clinical social workers
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may also be the only mental health
providers in some rural areas. Pro-
tecting seniors’ access to clinical so-
cial workers can help make sure that
our most vulnerable citizens get the
quality, affordable mental health care
they need.

Clinical social workers, much like
psychologists and psychiatrists, treat
and diagnose mental illnesses. In fact,
clinical social workers are the primary
mental health providers for nursing
home residents. But unlike other men-
tal health providers, clinical social
workers cannot bill directly for the im-
portant services they provide to their
patients. This bill will correct this in-
equity and make sure clinical social
workers get the payments and respect
they deserve.

Before the Balanced Budget Act of
1997, clinical social workers billed
Medicare Part B directly for mental
health services provided in nursing fa-
cilities to each patient they served.
Under the Prospective Payment Sys-
tem, services provided by clinical so-
cial workers are lumped, or ‘‘bundled,”
along with the services of other health
care providers for the purposes of bill-
ing and payments. Psychologists and
psychiatrists, who provide similar
counseling, were exempted from this
system and continue to bill Medicare
directly. This bill would exempt clin-
ical social workers, like their mental
health colleagues, from the Prospec-
tive Payment System, and would make
sure that clinical social workers are
paid for the services they provide to
patients in skilled nursing facilities.
The Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection
Act addressed some of these concerns,
but this legislation would remove the
final barrier to ensuring that clinical
social workers are treated fairly and
equitably for the care they provide.

This bill is about more than paper-
work and payment procedures. This
bill is about equal access to Medicare
payments for the equal and important
work done by clinical social workers. It
is also about making sure our Nation’s
most vulnerable citizens have access to
quality, affordable mental health care.
Without clinical social workers, many
nursing home residents may never get
the counseling they need when faced
with a life threatening illness or the
loss of a loved one. I think we can do
better by our nation’s seniors, and I'm
fighting to make sure we do.

The Clinical Social Work Medicare
Equity Act of 2003 is strongly sup-
ported by the National Association of
Social Workers. I ask unanimous con-
sent that a letter of endorsement from
the National Association of Social
Workers be printed in the RECORD. 1
also want to thank Senators Johnson,
Murray, Stabenow, Corzine, Inouye,
and Bingaman for their cosponsorship
of this bill. I look forward to working
with my colleagues to enact this im-
portant legislation.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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NATIONAL ASSOCIATION
OF SOCIAL WORKERS,
Washington, DC, February 10, 2003.
Hon. BARBARA A. MIKULSKI,
U.S. Senate,
Washington, DC.

DEAR SENATOR MIKULSKI: I am writing on
behalf of the National Association of Social
Workers (NASW), the largest professional so-
cial work organization with nearly 150,000
members nationwide. NASW promotes, de-
velops, and protects the effective practice of
social work and social workers. NASW also
seeks to enhance the well being of individ-
uals, families, and communities through its
work, service, and advocacy.

NASW strongly supports the Clinical So-
cial Work Medicare Equity Act of 2003 which
will end the unfair treatment of clinical so-
cial workers under the Medicare Part B Pro-
spective Payment System (PPS) for Skilled
Nursing Facilities (SNFs).

Section 4432 of the Balanced Budget Act of
1997 authorized the creation of the PPS,
under which the cost of a variety of daily
services provided to SNF patients is bundled
into a single amount. Prior to PPS, a sepa-
rate Medicare Part B claim was filed by the
provider for each individual service rendered
to a patient. Congress made this change in
an attempt to captitate the rapidly rising
costs of additional patient services delivered
by Medicare providers to SNF patients, with
the precise target being physical, occupa-
tional, and speech-language therapy serv-
ices. However, Congress recognized that
some services, such as mental health and an-
esthesia, are best provided on an individual
basis rather than as part of the bundle of
services. Thus, the following types of pro-
viders are specifically excluded from the
PPS: physicians, clinical psychologists, cer-
tified nurse-midwives, and certified reg-
istered nurse anesthetists. Unfortunately,
due to an unintentional oversight during the
drafting process, clinical social workers were
not listed among the aforementioned pro-
viders in the legislation.

In 1996, Department of Health and Human
Services Inspector General June Gibbs
Brown published a report entitled ‘‘Mental
Health Services in Nursing Facilities’. The
purpose of the report was to describe the
types of mental health services provided in
nursing facilities and identify potential
vulnerabilities in the mental health services
covered by Medicare. One critical funding of
the report was 70% of nursing home respond-
ents stated that permitting clinical social
workers and clinical psychologists to bill
independently had a beneficial effect on the
provision of mental health services in nurs-
ing facilities. The Clinical Social Work
Medicare Equity will maintain this bene-
ficial effect on SNF patients by ensuring the
continuation of direct Medicare billing by
clinical social workers for mental health
services rendered to SNF patients.

Your efforts on behalf of mental health pa-
tients and professionals nationwide are
greatly appreciated by our members. We
thank you for your strong interest in and
commitment to this important issue as dem-
onstrated by your sponsorship of the Clinical
Social Work Medicare Equity Act.

Please do not hesitate to contact
Francesca Fierro O’Reilly of my staff at 202—
408-8600 x336 should you require anything
further. NASW looks forward to working
with you on this and future issues of mutual
concern.

Sincerely,
ELIZABETH J. CLARK,
PhD, ACSW, MPH, Executive Director.

By Mr. AKAKA (for himself and

Mr. INOUYE):
S. 344. A bill expressing the policy of
the United States regarding the United
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States relationship with Native Hawai-
ians and to provide a process for the
recognition by the United States of the
Native Hawaiian governing entity, and
for other purposes; to the Committee
on Indian Affairs.

Mr. AKAKA. Mr. President, I rise
today to introduce a bill with my
friend and colleague, the senior Sen-
ator from Hawaii, Mr. INOUYE, which
would clarify the political relationship
between Native Hawaiians and the
United States. This measure would ex-
tend the Federal policy of self-deter-
mination and self-governance to Ha-
waii’s indigenous, native peoples—Na-
tive Hawaiians, by providing a process
for the reorganized Native Hawaiian
governing entity to be recognized for
the purposes of a government-to-gov-
ernment relationship with the United
States.

The bill we introduce today is iden-
tical to legislation that was reported
by the Senate Committee on Indian Af-
fairs during the 107th Congress. This
bill does three things. First if provides
a process for Federal recognition of the
Native Hawaiian governing entity. Sec-
ond, it establishes an office within the
Department of the Interior to focus on
Native Hawaiian issues and to serve as
a liaison between Native Hawaiians
and the Federal Government. Finally,
it establishes an interagency coordi-
nating group to be composed of rep-
resentatives of federal agencies which
administer programs and implement
policies impacting Native Hawaiians.

While Federal policies towards Na-
tive Hawaiians have paralleled that of
Native American Indians and Alaska
Natives, the Federal policy of self-de-
termination and self-governance has
not yet been extended to Native Hawai-
ians. This measure extends this policy
to Native Hawaiians, thus furthering
the process of reconciliation between

Native Hawaiians and the TUnited
States, and providing parity in the
Federal Government’s interactions
with American Indians, Alaska Na-

tives, and Native Hawaiians.

This measure does not establish enti-
tlements or special treatment for Na-
tive Hawaiians based on race. This
measure focuses on the political rela-
tionship afforded to Native Hawaiians
based on the United States’ recognition
of Native Hawaiians as the aboriginal,
indigenous peoples of Hawaii. While
the United States’ history with its in-
digenous peoples has been dismal, in
recent decades, the United States has
engaged in a policy of self-determina-
tion and self-governance with its indig-
enous peoples. Government-to-govern-
ment relationships provide indigenous
peoples with the opportunity to work
directly with the Federal Government
on policies affecting their lands, nat-
ural resources and many other aspects
of their well-being.

This measure does not impact pro-
gram funding for American Indians and
Alaska Natives. Federal programs for
Native Hawaiian health, education, and
housing are already administered by
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the Departments of Health and Human
Services, Education, and Housing and
Urban Development. The bill I intro-
duce today contains a provision which
makes clear that this bill does not au-
thorize new eligibility for participation
in any programs and services provided
by the Bureau of Indian Affairs. This
bill does not authorize gaming in Ha-
waii. In fact, it clearly states that the
Indian Gaming Regulatory Act, IGRA,
does not apply to the Native Hawaiian
governing entity.

Finally, this measure does not pre-
clude Native Hawaiians from seeking
alternatives in the international arena.
This measure focuses on self-deter-
mination within the framework of Fed-
eral law and seeks to establish equality
in the Federal policies extended to-
wards American Indians, Alaska Na-
tives and Native Hawaiians.

We introduced similar legislation
during the 106th and 107th Congresses.
A previous version of this legislation
was passed by the House of Representa-
tives during the 106th Congress. The
legislation is widely supported by our
indigenous brethren, American Indians
and Alaska Natives. It is also sup-
ported by the Hawaii State Legislature
which passed two resolutions sup-
porting a government-to-government
relationship between Native Hawaiians
and the United States. Similar resolu-
tions have been passed by the Alaska
Federation of Natives, National Con-
gress of American Indians, Japanese
American Citizens’ League, and the Na-
tional Education Association.

The essence of Hawaii is captured not
by the physical beauty of its islands,
but by the beauty of its people. Those
who have lived in Hawaii have a unique
demeanor and attitude which is appro-
priately described as the ‘‘aloha’ spir-
it. The people of Hawaii demonstrate
the aloha spirit through their actions—
through their generosity, through their
appreciation of the environment and
natural resources, through their will-
ingness to care for each other, through
their genuine friendliness.

The people of Hawaii share many eth-
nic backgrounds and cultures. This mix
of culture and tradition is based on the
unique history of Hawaii. The Aloha
spirit is the legacy of the pride we all
share in the culture and tradition of
Hawaii’s indigenous, native peoples,
the Native Hawaiians. Hawaii’s State
motto, “Ua mau ke’ea ‘0 ka ‘aina i ka
pono,” which means ‘‘the life of the
land is perpetuated in righteousness,”
captures the culture of Native Hawai-
ians. Prior to western contact, Native
Hawaiians lived in an advanced soci-
ety, in distinct and structured commu-
nities steeped in science. The Native
Hawaiians honored their ‘aina, land,
and environment, and therefore devel-
oped methods of irrigation, agri-
culture, aquaculture, navigation, medi-
cine, fishing and other forms of subsist-
ence whereby the land and sea were ef-
ficiently used without waste or dam-
age. Respect for the environment
formed the basis of their culture and
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tradition. It is from this culture and
tradition that the Aloha spirit, which
is demonstrated throughout Hawaii, by
all of its people, has endured and flour-
ished.

Despite the overthrow of the King-
dom of Hawaii, Native Hawaiians never
directly relinquished their inherent
sovereignty as a people over their na-
tional lands, either through their gov-
ernment or through a plebiscite or ref-
erendum. Ever since the overthrow of
their government, Native Hawaiians
have sought to maintain political au-
thority within their community. The
Federal policy of self-governance and
self-determination recognizes and pro-
vides for this inherent right within
Federal law.

Throughout my service in the Con-
gress and the Senate, I have worked to
establish a proper foundation of rec-
onciliation between the United States
and Native Hawaiians to positively ad-
dress longstanding issues of concern re-
sulting from the overthrow. The legis-
lation we introduce today to clarify
the political relationship between Na-
tive Hawaiians and the United States
proceeds from our efforts to promote
reconciliation. This endeavor enjoys
overwhelming support from Native Ha-
waiians and all the people of Hawaii.

In 1978, the people of Hawaii acted to
preserve Native Hawaiian culture and
tradition by amending Hawaii’s State
constitution to establish the Office of
Hawaiian Affairs and to give expression
to the right of self-determination and
self-governance at the State level for
Hawaii’s indigenous peoples, Native
Hawaiians. Starting with statehood,
Hawaii endeavored to address and pro-
tect the rights and concerns of Ha-
waii’s indigenous peoples in accordance
with authority delegated under Federal
policy. The constraints of this ap-
proach are evident. This bill extends
the Federal policy of self-determina-
tion and self-governance to Native Ha-
waiians at the Federal level through a
government-to-government relation-
ship with the Native Hawaiian gov-
erning entity.

This measure is not being introduced
to circumvent the 1999 United States
Supreme Court decision in the case of
Rice v. Cayeano. The Rice case was a
voting rights case whereby the Su-
preme Court held that the State of Ha-
waii must allow all citizens of Hawaii
to vote for the trustees of a quasi-State
agency, the Office of Hawaiian Affairs.
Nothing in this legislation would alter
the eligibility of the electorate who
votes for the Board of Trustees for the
Office of Hawaiian Affairs.

This measure is critical to the people
of Hawaii because it provides the struc-
ture necessary to address many long-
standing issues facing Hawaii’s indige-
nous peoples and the State of Hawaii.
By addressing and resolving these mat-
ters, we continue our process of heal-
ing, a process of reconciliation not
only within the United States, but
within the State of Hawaii. The time
has come for us to be able to address
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these deeply rooted issues in order for
us to be able to move forward as one.

I cannot emphasize how important
this issue is for the people of Hawaii.
At the state level, I will continue to
work with the Hawaii State Legisla-
ture which has expressed its support
for this legislation. I will also be work-
ing with Governor Linda Lingle, Ha-
walii’s newly elected Governor, who has
expressed her support for Federal rec-
ognition for Native Hawaiians. I look
forward to continuing my discussions
with officials within the Federal Gov-
ernment to address issues related to
this bill, and I continue to welcome
input from the people of Hawaii as to
how we should move forward as a
State, and as a community, to address
longstanding issues resulting from the
overthrow of the Kingdom of Hawaii.

We have an established record of
United States’ commitment to rec-
onciliation with Native Hawaiians.
This legislation is another step forward
to honoring that commitment. I ask all
my colleagues to join me in enacting
this critical measure for the people of
Hawaii.

Mr. President, I ask unanimous con-
sent that the text of this measure be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 344

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. FINDINGS.

Congress makes the following findings:

(1) The Constitution vests Congress with
the authority to address the conditions of
the indigenous, native people of the United
States.

(2) Native Hawaiians, the native people of
the Hawaiian archipelago which is now part
of the United States, are indigenous, native
people of the United States.

(3) The United States has a special trust
relationship to promote the welfare of the
native people of the United States, including
Native Hawaiians.

(4) Under the treaty making power of the
United States, Congress exercised its con-
stitutional authority to confirm a treaty be-
tween the United States and the government
that represented the Hawaiian people, and
from 1826 until 1893, the United States recog-
nized the independence of the Kingdom of
Hawaii, extended full diplomatic recognition
to the Hawaiian Government, and entered
into treaties and conventions with the Ha-
waiian monarchs to govern commerce and
navigation in 1826, 1842, 1849, 1875, and 1887.

(56) Pursuant to the provisions of the Ha-
waiian Homes Commission Act, 1920 (42 Stat.
108, chapter 42), the United States set aside
203,500 acres of land in the Federal territory
that later became the State of Hawaii to ad-
dress the conditions of Native Hawaiians.

(6) By setting aside 203,500 acres of land for
Native Hawaiian homesteads and farms, the
Act assists the Native Hawaiian community
in maintaining distinct native settlements
throughout the State of Hawaii.

(7) Approximately 6,800 Native Hawaiian
lessees and their family members reside on
Hawaiian Home Lands and approximately
18,000 Native Hawaiians who are eligible to
reside on the Home Lands are on a waiting
list to receive assignments of land.

(8) In 1959, as part of the compact admit-
ting Hawaii into the United States, Congress
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established the Ceded Lands Trust for 5 pur-
poses, 1 of which is the betterment of the
conditions of Native Hawaiians. Such trust
consists of approximately 1,800,000 acres of
land, submerged lands, and the revenues de-
rived from such lands, the assets of which
have never been completely inventoried or
segregated.

(9) Throughout the years, Native Hawai-
ians have repeatedly sought access to the
Ceded Lands Trust and its resources and rev-
enues in order to establish and maintain na-
tive settlements and distinct native commu-
nities throughout the State.

(10) The Hawaiian Home Lands and the
Ceded Lands provide an important founda-
tion for the ability of the Native Hawaiian
community to maintain the practice of Na-
tive Hawaiian culture, language, and tradi-
tions, and for the survival of the Native Ha-
waiian people.

(11) Native Hawaiians have maintained
other distinctly native areas in Hawaii.

(12) On November 23, 1993, Public Law 103-
150 (107 Stat. 1510) (commonly known as the
Apology Resolution) was enacted into law,
extending an apology on behalf of the United
States to the Native people of Hawaii for the
United States role in the overthrow of the
Kingdom of Hawaii.

(13) The Apology Resolution acknowledges
that the overthrow of the Kingdom of Hawaii
occurred with the active participation of
agents and citizens of the United States and
further acknowledges that the Native Hawai-
ian people never directly relinquished their
claims to their inherent sovereignty as a
people over their national lands to the
United States, either through their mon-
archy or through a plebiscite or referendum.

(14) The Apology Resolution expresses the
commitment of Congress and the President
to acknowledge the ramifications of the
overthrow of the Kingdom of Hawaii and to
support reconciliation efforts between the
United States and Native Hawaiians; and to
have Congress and the President, through
the President’s designated officials, consult
with Native Hawaiians on the reconciliation
process as called for under the Apology Reso-
lution.

(15) Despite the overthrow of the Hawaiian
Government, Native Hawaiians have contin-
ued to maintain their separate identity as a
distinct native community through the for-
mation of cultural, social, and political in-
stitutions, and to give expression to their
rights as native people to self-determination
and self-governance as evidenced through
their participation in the Office of Hawaiian
Affairs.

(16) Native Hawaiians also give expression
to their rights as native people to self-deter-
mination and self-governance through the
provision of governmental services to Native
Hawaiians, including the provision of health
care services, educational programs, employ-
ment and training programs, children’s serv-
ices, conservation programs, fish and wildlife
protection, agricultural programs, native
language immersion programs and native
language immersion schools from kinder-
garten through high school, as well as col-
lege and master’s degree programs in native
language immersion instruction, and tradi-
tional justice programs, and by continuing
their efforts to enhance Native Hawaiian
self-determination and local control.

(17) Native Hawaiians are actively engaged
in Native Hawaiian cultural practices, tradi-
tional agricultural methods, fishing and sub-
sistence practices, maintenance of cultural
use areas and sacred sites, protection of bur-
ial sites, and the exercise of their traditional
rights to gather medicinal plants and herbs,
and food sources.

(18) The Native Hawaiian people wish to
preserve, develop, and transmit to future Na-
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tive Hawaiian generations their ancestral
lands and Native Hawaiian political and cul-
tural identity in accordance with their tradi-
tions, beliefs, customs and practices, lan-
guage, and social and political institutions,
and to achieve greater self-determination
over their own affairs.

(19) This Act provides for a process within
the framework of Federal law for the Native
Hawaiian people to exercise their inherent
rights as a distinct aboriginal, indigenous,
native community to reorganize a Native
Hawaiian governing entity for the purpose of
giving expression to their rights as native
people to self-determination and self-govern-
ance.

(20) The United States has declared that—

(A) the United States has a special respon-
sibility for the welfare of the native peoples
of the United States, including Native Ha-
waiians;

(B) Congress has identified Native Hawai-
ians as a distinct indigenous group within
the scope of its Indian affairs power, and has
enacted dozens of statutes on their behalf
pursuant to its recognized trust responsi-
bility; and

(C) Congress has also delegated broad au-
thority to administer a portion of the Fed-
eral trust responsibility to the State of Ha-
waii.

(21) The United States has recognized and
reaffirmed the special trust relationship
with the Native Hawaiian people through the
enactment of the Act entitled ““An Act to
provide for the admission of the State of Ha-
waii into the Union’”’, approved March 18,
1959 (Public Law 86-3; 73 Stat. 4) by—

(A) ceding to the State of Hawaii title to
the public lands formerly held by the United
States, and mandating that those lands be
held in public trust for 5 purposes, one of
which is for the betterment of the conditions
of Native Hawaiians; and

(B) transferring the United States respon-
sibility for the administration of the Hawai-
ian Home Lands to the State of Hawaii, but
retaining the authority to enforce the trust,
including the exclusive right of the United
States to consent to any actions affecting
the lands which comprise the corpus of the
trust and any amendments to the Hawaiian
Homes Commission Act, 1920 (42 Stat. 108,
chapter 42) that are enacted by the legisla-
ture of the State of Hawaii affecting the
beneficiaries under the Act.

(22) The United States continually has rec-
ognized and reaffirmed that—

(A) Native Hawaiians have a cultural, his-
toric, and land-based link to the aboriginal,
native people who exercised sovereignty over
the Hawaiian Islands;

(B) Native Hawaiians have never relin-
quished their claims to sovereignty or their
sovereign lands;

(C) the United States extends services to
Native Hawaiians because of their unique
status as the aboriginal, native people of a
once sovereign nation with whom the United
States has a political and legal relationship;
and

(D) the special trust relationship of Amer-
ican Indians, Alaska Natives, and Native Ha-
waiians to the United States arises out of
their status as aboriginal, indigenous, native
people of the United States.

SEC. 2. DEFINITIONS.

In this Act:

(1) ABORIGINAL, INDIGENOUS, NATIVE PEO-
PLE.—The term ‘‘aboriginal, indigenous, na-
tive people’” means those people whom Con-
gress has recognized as the original inhab-
itants of the lands and who exercised sov-
ereignty prior to European contact in the
areas that later became part of the United
States.

(2) APOLOGY RESOLUTION.—The term ‘‘Apol-
ogy Resolution” means Public Law 103-150
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(107 Stat. 1510), a joint resolution extending
an apology to Native Hawaiians on behalf of
the United States for the participation of
agents of the United States in the January
17, 1893, overthrow of the Kingdom of Hawaii.

(3) CEDED LANDS.—The term ‘‘ceded lands’’
means those lands which were ceded to the
United States by the Republic of Hawaii
under the Joint Resolution to provide for an-
nexing the Hawaiian Islands to the United
States of July 7, 1898 (30 Stat. 750), and which
were later transferred to the State of Hawaii
in the Act entitled ‘““An Act to provide for
the admission of the State of Hawaii into the
Union” approved March 18, 1959 (Public Law
86-3; 73 Stat. 4).

(4) INDIGENOUS, NATIVE PEOPLE.—The term
“‘indigenous, native people’” means the lineal
descendants of the aboriginal, indigenous,
native people of the United States.

(5) INTERAGENCY COORDINATING GROUP.—The
term ‘‘Interagency Coordinating Group”’
means the Native Hawaiian Interagency Co-
ordinating Group established under section
5.

(6) NATIVE HAWAIIAN.—

(A) Prior to the recognition by the United
States of the Native Hawaiian governing en-
tity, the term ‘‘Native Hawaiian’ means the
indigenous, native people of Hawaii who are
the direct lineal descendants of the aborigi-
nal, indigenous, native people who resided in
the islands that now comprise the State of
Hawaii on or before January 1, 1893, and who
occupied and exercised sovereignty in the
Hawaiian archipelago, including the area
that now constitutes the State of Hawaii,
and includes all Native Hawaiians who were
eligible in 1921 for the programs authorized
by the Hawaiian Homes Commission Act (42
Stat. 108, chapter 42) and their lineal de-
scendants.

(B) Following the recognition by the
United States of the Native Hawaiian gov-
erning entity, the term ‘‘Native Hawaiian”’
shall have the meaning given to such term in
the organic governing documents of the Na-
tive Hawaiian governing entity.

(7) NATIVE HAWAIIAN GOVERNING ENTITY.—
The term ‘‘Native Hawaiian governing enti-
ty’’ means the governing entity organized by
the Native Hawaiian people.

(8) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of the Interior.

SEC. 3. UNITED STATES POLICY AND PURPOSE.

(a) PoLicy.—The United States reaffirms
that—

(1) Native Hawaiians are a unique and dis-
tinct, indigenous, native people, with whom
the United States has a political and legal
relationship;

(2) the United States has a special trust re-
lationship to promote the welfare of Native
Hawaiians;

(3) Congress possesses the authority under
the Constitution to enact legislation to ad-
dress the conditions of Native Hawaiians and
has exercised this authority through the en-
actment of—

(A) the Hawaiian Homes Commission Act,
1920 (42 Stat. 108, chapter 42);

(B) the Act entitled ‘““An Act to provide for
the admission of the State of Hawaii into the
Union”’, approved March 18, 1959 (Public Law
86-3; 73 Stat. 4); and

(C) more than 150 other Federal laws ad-
dressing the conditions of Native Hawaiians;

(4) Native Hawaiians have—

(A) an inherent right to autonomy in their
internal affairs;

(B) an inherent right of self-determination
and self-governance; and

(C) the right to reorganize a Native Hawai-
ian governing entity; and

(5) the United States shall continue to en-
gage in a process of reconciliation and polit-
ical relations with the Native Hawaiian peo-
ple.
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(b) PURPOSE.—It is the intent of Congress
that the purpose of this Act is to provide a
process for the recognition by the United
States of a Native Hawaiian governing enti-
ty for purposes of continuing a government-
to-government relationship.

SEC. 4. ESTABLISHMENT OF THE UNITED STATES
OFFICE FOR NATIVE HAWAIIAN RE-
LATIONS.

(a) IN GENERAL.—There is established with-
in the Office of the Secretary the United
States Office for Native Hawaiian Relations.

(b) DUTIES OF THE OFFICE.—The United
States Office for Native Hawaiian Relations
shall—

(1) effectuate and coordinate the trust rela-
tionship between the Native Hawaiian people
and the United States, and upon the recogni-
tion of the Native Hawaiian governing entity
by the United States, between the Native
Hawaiian governing entity and the United
States through the Secretary, and with all
other Federal agencies;

(2) continue the process of reconciliation
with the Native Hawaiian people, and upon
the recognition of the Native Hawaiian gov-
erning entity by the United States, continue
the process of reconciliation with the Native
Hawaiian governing entity;

(3) fully integrate the principle and prac-
tice of meaningful, regular, and appropriate
consultation with the Native Hawaiian gov-
erning entity by providing timely notice to,
and consulting with the Native Hawaiian
people and the Native Hawaiian governing
entity prior to taking any actions that may
have the potential to significantly affect Na-
tive Hawaiian resources, rights, or lands;

(4) consult with the Interagency Coordi-
nating Group, other Federal agencies, and
with relevant agencies of the State of Hawaii
on policies, practices, and proposed actions
affecting Native Hawaiian resources, rights,
or lands; and

(5) prepare and submit to the Committee
on Indian Affairs and the Committee on En-
ergy and Natural Resources of the Senate,
and the Committee on Resources of the
House of Representatives an annual report
detailing the activities of the Interagency
Coordinating Group that are undertaken
with respect to the continuing process of rec-
onciliation and to effect meaningful con-
sultation with the Native Hawaiian gov-
erning entity and providing recommenda-
tions for any necessary changes to existing
Federal statutes or regulations promulgated
under the authority of Federal law.

SEC. 5. NATIVE HAWAIIAN INTERAGENCY CO-
ORDINATING GROUP.

(a) ESTABLISHMENT.—In recognition of the
fact that Federal programs authorized to ad-
dress the conditions of Native Hawaiians are
largely administered by Federal agencies
other than the Department of the Interior,
there is established an interagency coordi-
nating group to be known as the ‘“‘Native Ha-
waiian Interagency Coordinating Group’.

(b) COMPOSITION.—The Interagency Coordi-
nating Group shall be composed of officials,
to be designated by the President, from—

(1) each Federal agency that administers
Native Hawaiian programs, establishes or
implements policies that affect Native Ha-
waiians, or whose actions may significantly
or uniquely impact on Native Hawaiian re-
sources, rights, or lands; and

(2) the United States Office for Native Ha-
waiian Relations established under section 4.

(c) LEAD AGENCY.—The Department of the
Interior shall serve as the lead agency of the
Interagency Coordinating Group, and meet-
ings of the Interagency Coordinating Group
shall be convened by the lead agency.

(d) DuTIES.—The responsibilities of the
Interagency Coordinating Group shall be—

(1) the coordination of Federal programs
and policies that affect Native Hawaiians or
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actions by any agency or agencies of the
Federal Government which may signifi-
cantly or uniquely impact on Native Hawai-
ian resources, rights, or lands;

(2) to assure that each Federal agency de-
velops a policy on consultation with the Na-
tive Hawaiian people, and upon recognition
of the Native Hawaiian governing entity by
the United States, consultation with the Na-
tive Hawaiian governing entity; and

(3) to assure the participation of each Fed-
eral agency in the development of the report
to Congress authorized in section 4(b)(5).

SEC. 6. PROCESS FOR THE RECOGNITION OF THE
NATIVE HAWAIIAN GOVERNING EN-
TITY.

(a) RECOGNITION OF THE NATIVE HAWAIIAN
GOVERNING ENTITY.—The right of the Native
Hawaiian people to organize for their com-
mon welfare and to adopt appropriate or-
ganic governing documents is hereby recog-
nized by the United States.

(b) PROCESS FOR RECOGNITION.—

(1) SUBMITTAL OF ORGANIC GOVERNING DOCU-
MENTS.—Following the organization of the
Native Hawaiian governing entity, the adop-
tion of organic governing documents, and
the election of officers of the Native Hawai-
ian governing entity, the duly elected offi-
cers of the Native Hawaiian governing entity
shall submit the organic governing docu-
ments of the Native Hawaiian governing en-
tity to the Secretary.

(2) CERTIFICATIONS.—

(A) IN GENERAL.—Within 90 days of the date
that the duly elected officers of the Native
Hawaiian governing entity submit the or-
ganic governing documents to the Secretary,
the Secretary shall certify that the organic
governing documents—

(i) establish the criteria for citizenship in
the Native Hawaiian governing entity;

(ii) were adopted by a majority vote of the
citizens of the Native Hawaiian governing
entity;

(iii) provide for the exercise of govern-
mental authorities by the Native Hawaiian
governing entity;

(iv) provide for the Native Hawaiian gov-
erning entity to negotiate with Federal,
State, and local governments, and other en-
tities;

(v) prevent the sale, disposition, lease, or
encumbrance of lands, interests in lands, or
other assets of the Native Hawaiian gov-
erning entity without the consent of the Na-
tive Hawaiian governing entity;

(vi) provide for the protection of the civil
rights of the citizens of the Native Hawaiian
governing entity and all persons subject to
the authority of the Native Hawaiian gov-
erning entity, and ensure that the Native
Hawaiian governing entity exercises its au-
thority consistent with the requirements of
section 202 of the Act of April 11, 1968 (25
U.S.C. 1302); and

(vii) are consistent with applicable Federal
law and the special trust relationship be-
tween the United States and the indigenous
native people of the United States.

(B) BY THE SECRETARY.—Within 90 days of
the date that the duly elected officers of the
Native Hawaiian governing entity submit
the organic governing documents to the Sec-
retary, the Secretary shall certify that the
State of Hawaii supports the recognition of a
Native Hawaiian governing entity by the
United States as evidenced by a resolution or
act of the Hawaii State legislature.

(C) RESUBMISSION IN CASE OF NONCOMPLI-
ANCE WITH FEDERAL LAW.—

(i) RESUBMISSION BY THE SECRETARY.—If the
Secretary determines that the organic gov-
erning documents, or any part thereof, are
not consistent with applicable Federal law,
the Secretary shall resubmit the organic
governing documents to the duly elected of-
ficers of the Native Hawaiian governing enti-
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ty along with a justification for each of the
Secretary’s findings as to why the provisions
are not consistent with such law.

(ii) AMENDMENT AND RESUBMISSION BY THE
NATIVE HAWAIIAN GOVERNING ENTITY.—If the
organic governing documents are resub-
mitted to the duly elected officers of the Na-
tive Hawaiian governing entity by the Sec-
retary under clause (i), the duly elected offi-
cers of the Native Hawaiian governing entity
shall—

(I) amend the organic governing documents
to ensure that the documents comply with
applicable Federal law; and

(IT) resubmit the amended organic gov-
erning documents to the Secretary for cer-
tification in accordance with the require-
ments of this paragraph.

(D) CERTIFICATIONS DEEMED MADE.—The
certifications authorized in subparagraph (B)
shall be deemed to have been made if the
Secretary has not acted within 90 days of the
date that the duly elected officers of the Na-
tive Hawaiian governing entity have sub-
mitted the organic governing documents of
the Native Hawaiian governing entity to the
Secretary.

(3) FEDERAL RECOGNITION.—Notwith-
standing any other provision of law, upon
the election of the officers of the Native Ha-
waiian governing entity and the certifi-
cations by the Secretary required under
paragraph (1), the United States hereby ex-
tends Federal recognition to the Native Ha-
waiian governing entity as the representa-
tive governing body of the Native Hawaiian
people.

SEC. 7. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated
such sums as may be necessary to carry out
the activities authorized in this Act.

SEC. 8. REAFFIRMATION OF DELEGATION OF
FEDERAL AUTHORITY; NEGOTIA-
TIONS.

(a) REAFFIRMATION.—The delegation by the
United States of authority to the State of
Hawaii to address the conditions of the in-
digenous, native people of Hawaii contained
in the Act entitled ‘“An Act to provide for
the admission of the State of Hawaii into the
Union” approved March 18, 1959 (Public Law
86-3; 73 Stat. 5) is hereby reaffirmed.

(b) NEGOTIATIONS.—Upon the Federal rec-
ognition of the Native Hawaiian governing
entity by the United States, the United
States is authorized to negotiate and enter
into an agreement with the State of Hawaii
and the Native Hawaiian governing entity
regarding the transfer of lands, resources,
and assets dedicated to Native Hawaiian use
to the Native Hawaiian governing entity.
Nothing in this Act is intended to serve as a
settlement of any claims against the United
States.

SEC. 9. APPLICABILITY OF CERTAIN FEDERAL
LAWS.

(a) INDIAN GAMING REGULATORY ACT.—
Nothing contained in this Act shall be con-
strued as an authorization for the Native Ha-
waiian governing entity to conduct gaming
activities under the authority of the Indian
Gaming Regulatory Act (26 U.S.C. 2701 et
seq.).

(b) BUREAU OF INDIAN AFFAIRS.—Nothing
contained in this Act shall be construed as
an authorization for eligibility to partici-
pate in any programs and services provided
by the Bureau of Indian Affairs for any per-
sons not otherwise eligible for such programs
or services.

SEC. 10. SEVERABILITY.

In the event that any section or provision
of this Act is held invalid, it is the intent of
Congress that the remaining sections or pro-
visions of this Act shall continue in full
force and effect.
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By Mr. NELSON of Florida (for
himself, Mr. KENNEDY, Mr. GRA-
HAM of Florida, Mr. EDWARDS,
and Mr. SARBANES):

S. 345. A bill to amend the title XVIII
of the Social Security Act to prohibit
physicians and other health care prac-
titioners from charging membership or
other incidental fee (or requiring pur-
chase of other items or services) as a
prerequisite for the provision of an
item or service to a medicare bene-
ficiary; to the Committee on Finance.

Mr. NELSON of Florida. Mr. Presi-
dent, I rise today to introduce the
Equal Access to Medicare Act to com-
bat the growing practice of ‘‘concierge
care’” medical practices. As my col-
leagues may recall I introduced similar
legislation last Congress to deal with
the growing problem of doctors shut-
ting down their practices and opening
new ones, only accepting those pa-
tients willing to pay a membership fee.
These fees range from $1,500 to $20,000
annually. By charging these dues, or
requiring patients to purchase non-
Medicare covered services, doctors
have been able to shrink their patient
load and maintain high profit margins
while continuing to bill Medicare, all
on the backs of low- and middle-income
beneficiaries.

This is a dangerous model that
causes significant disparities in the
care available to Medicare bene-
ficiaries. A doctor receiving Medicare
reimbursement should not be allowed
to turn away those Medicare bene-
ficiaries who cannot, or choose not to
pay a membership fee. My bill simply
prevents Medicare from reimbursing
doctors who charge membership fees or
require the purchase of non-Medicare
covered services as a condition for the
provision of care.

Since the introduction of this bill in
2001, the practice has been rapidly ex-
panding with versions in many states.
As an increasing number of Medicare
beneficiaries voice their concerns, it is
time for Congress to act. I hope that as
we debate Medicare modernization this
year, Congress will agree to put an end
to this egregious practice.

In addition to the concerns of sen-
iors, health care advocacy groups have
begun to weigh in as well. Both the
American Academy of Family Physi-
cians and the American Medical Asso-
ciation have expressed concern about
the ‘. .. risks associated with the
spread of this model’’, AMA, June 2002
report. Should this practice proliferate,
a doctor shortage for low- and middle-
income Medicare beneficiaries is like-
ly, exacerbating an already ailing
health care marketplace.

I must emphasize: this bill does not
interfere with a doctor’s ability to set
up a practice with a limited number of
patients while remaining adequately
compensated. Nor would doctors who
participate in Medicare be prevented
from contracting privately with pa-
tients for non-Medicare covered serv-
ices. It simply provides that doctors
who participate in the Medicare pro-
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gram may not select patients based
upon willingness or ability to pay a fee
for other services. This is the same
standard that private insurance compa-
nies apply to their providers.

I hope my colleagues will join me in
helping Medicare keep its promise of
accessibility to seniors who have paid a
lifetime of ‘“‘premiums.”

I ask unanimous consent that the
text of this legislation be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 345

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Equal Ac-
cess to Medicare Act of 2003"".

SEC. 2. PROHIBITION OF INCIDENTAL FEES AND
REQUIRED PURCHASE OF NON-
COVERED ITEMS OR SERVICES
UNDER MEDICARE.

(a) IN GENERAL.—Section 1842 of the Social
Security Act (42 U.S.C. 1395u) is amended by
adding at the end the following new sub-
section:

‘“(u) PROHIBITION OF INCIDENTAL FEES OR
REQUIRING PURCHASE OF NONCOVERED ITEMS
OR SERVICES.—

‘(1) IN GENERAL.—A physician, practitioner
(as described in section 1842(b)(18)(C)), or
other individual may not—

‘“(A) charge a membership fee or any other
incidental fee to a medicare beneficiary (as
defined in section 1802(b)(5)(A)); or

‘“(B) require a medicare beneficiary (as so
defined) to purchase a noncovered item or
service,
as a prerequisite for the provision of a cov-
ered item or service to the beneficiary under
this title.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section shall be construed to apply the prohi-
bition under paragraph (1) to a physician,
practitioner, or other individual described in
such subsection who does not accept any
funds under this title.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to mem-
bership fees and other charges made, or pur-
chases of items and services required, on or
after the date of enactment of this Act.

By Mr. LEVIN (for himself and
Mr. THOMAS):

S. 346. A bill to amend the Office of
Federal Procurement Policy Act to es-
tablish a governmentwide policy re-
quiring competition in certain execu-
tive agency procurements; to the Com-
mittee on Governmental Affairs.

Mr. LEVIN. Mr. President, I am
pleased to join with Senator CRAIG
THOMAS in introducing the Federal
Prison Industries Competition in Con-
tracting Act. Our bill is based on a
straightforward premise: it is unfair
for Federal Prison Industries to deny
businesses in the private sector an op-
portunity to compete for sales to their
own government.

I repeat: the bill that we are intro-
ducing today, it enacted, would do
nothing more than permit private sec-
tor companies to compete for Federal
contracts that are paid for with their
dollars. It may seem incredible that
they are denied this opportunity today,
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but that is the law, because if Federal
Prison Industries says that it wants a
contract, it gets that contract, regard-
less whether a company in the private
sector may offer to provide the product
better, cheaper, or faster.

We have made considerable progress
on this issue since Senator THOMAS and
I introduced a similar bill in the 107th
congress. Two years ago, the Senate
voted 74-24 to end Federal Prison In-
dustries’ monopoly on Department of
Defense contracts. Not only was that
provision enacted into law, we were
able to strengthen it with a second pro-
vision in last year’s defense bill.

Despite this progress, much work re-
mains to be done. As of today, Federal
Prison Industries retains its monopoly
on the contracts of every agency of the
Federal Government, other than the
Department of Defense. This means
that all other Federal agencies, includ-
ing the new Department of Homeland
Security, may be required to purchase
products from Federal Prison Indus-
tries. It also means that private sector
companies may find it impossible to
sell their products to their own govern-
ment, even when their products out-
perform FPI products in terms of price,
quality and time of delivery.

The bill that we are introducing
today would not limit the ability of
Federal Prison Industries to sell its
products to Federal agencies. It would
simply say that these sales should be
made on a competitive, rather than a
sole-source basis.

FPI starts with a significant advan-
tage in any competition with the pri-
vate sector, since FPI pays inmates
less than two dollars an hour, far below
the minimum wage and a small frac-
tion of the wage paid to most private
sector workers in competing indus-
tries. And of course, the taxpayers pro-
vide a direct subsidy to Federal Prison
Industries products by picking up the
cost of feeding, clothing, and housing
the inmates who provide the labor.
Given those advantages, there is no
reason why we should still require Fed-
eral agencies to purchase products
from FPI even when they are more ex-
pensive or of a lower quality than com-
peting commercial items. I can think
of no reason why private industry
should be prohibited from competing
for these federal agency contracts.

We have made several changes to this
bill since it was introduced in the 107th
Congress. The new bill has been har-
monized with the provisions that we
have already enacted for the Depart-
ment of Defense, to ensure that we will
have a single, government-wide pro-
curement policy for agencies pur-
chasing products available from Fed-
eral Prison industries. This govern-
ment-wide policy would be codified in
the Office of Federal Procurement Pol-
icy Act, which is the primary procure-
ment statute that applies to both de-
fense and non-defense agencies. I be-
lieve that these changes will strength-
en the bill and reinforce its underlying
intent.
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Federal Prison Industries has repeat-
edly claimed that it provides a quality
product at a price that is competitive
with current market prices. Indeed, the
Federal Prison Industries statute re-
quires them to do so. That statute
states that FPI may provide to Federal
agencies products that ‘‘meet their re-
quirements’ at prices that do not ‘“‘ex-
ceed current market prices”.

Yet, FPI remains unwilling to com-
pete with private sector businesses and
their employees, or even to permit fed-
eral agencies to compare their products
and prices with those available in the
private sector. Indeed, FPI has tried to
prohibit Federal agencies from con-
ducting market research, as they
would ordinarily do, to determine
whether the price and quality or FPI
products is comparable to what is
available in the commercial market-
place. Instead, Federal agencies are di-
rected to contact FPI, which acts as
the sole arbiter of whether the product
meets the agency’s requirements.

The result is totally and understand-
ably frustrating to private sector busi-
nesses and their employees who are de-
nied an opportunity to compete for
Federal business, as well as to the Fed-
eral agencies who are forced to buy FPI
products. The frustration of these busi-
nesses comes through in a series of let-
ters that were placed in the record of a
House Small Business Committee hear-
ing in the last Congress. One letter
stated with regard to UNICOR—the
trade name used by Federal Prison In-
dustries:

DEAR MR. CHAIRMAN: My name is Billy Car-
roll; I am an outside sales representatives
with C&C Office Supply Co. in Biloxi Mis-
sissippi. Our company has been in business
for over 20 years and we employ 20 people.

During the course of our 20-year history we
have done considerable business with numer-
ous governmental agencies and military in-
stallations. Some of them being Naval Con-
struction Battalion in Gulfport, Mississippi;
Air National Guard in Gulfport; Keesler Air
Force Base in Biloxi; Naval Station in
Pascagoula; and NASA in Stennis Space Cen-
ter.

As a result of FPI's unfair monopolistic
practices, we have seen sales from these gov-
ernmental agencies go from $100,000.00 a
month to less than $5,000 a month.

There are numerous horror stories we hear
from our customers who deal with UNICOR.
The most recent one being that a customer
had to wait 5 months to get their furniture.
When the furniture finally arrived, it wasn’t
even what they had ordered. This is some-
thing that would have been averted had they
been able to use our company or another
dealer.

I could go on about how we could have sold
the product much cheaper, which would have
saved taxpayers money, faster delivery,
which would have increased productivity,
and finally better service, but I won’t. You
get the picture.

Sincerely,
BILLY CARROLL,
C&C Office Supply Company, Biloxi, MS.

Mr. LEVIN. Other vendors expressed
even greater frustration about FPI’s
unfair business practices:

DEAR MR. CHAIRMAN: During the past 5
years I have had representatives from
UNICOR tell my customers that they had to
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turn over my proprietary designs to
UNICOR, without payment to the dealership.
They have told my customers that if they do
not buy UNICOR, they will be ‘reported to
congress’ and that there is no place else to
go for government furniture. They frighten
young department of defense officials with
words like ‘illegal’ when they ask about
waivers.

The UNICOR reps routinely refuse waivers
on the first approach. The answer is a stand-
ard ‘UNICOR has products which will meet
your needs.” No explanation. They refuse to
answer waiver requests in a timely fashion. I
have had a $110,000 order for the Arizona Air
National Guard in Tucson literally taken
away by UNICOR. The representative de-
manded the designs and said that UNICOR
would fill the request. There would be no
waiver and no discussion. And she was right.
Despite the fact that all of the programming
phase had been completed by my designers,
at no cost to the federal government, this
rep insisted that she knew what was best for
this customer. Of course, the products ar-
rived late, in poor condition, was much more
expensive than the budgeted GSA furniture—
and the reps have not been heard from. The
answer is ‘a 10% discount’ or a ‘free chair.’

In Texas, my representative worked for 4
months with a customer, completing designs
and meeting all relevant criteria. She pro-
posed only products on GSA contract.
UNICOR unilaterally refused to waive the
chairs, approximately $50,000 worth, because
their factories were not at capacity. The fact
that the UNICOR chairs do not meet the
price point, that UNICOR spent no time with
the customers determining function, color or
other requirements has no meaning. The
seating portion of the order is lost. The re-
maining portion would have been lost, as
well, if the customer had not spent approxi-
mately 30 days going from one appeal process
to the other attempting to get waivers. Very
few customers will take the time to do this.
Of course, when the project finally arrives, it
will be late and missions will be com-
promised.

Sincerely,
Ruthanne S. Pitts,
Simmons Contract Furnishings,
Tucson, Arizona.

DEAR MR. CHAIRMAN: I personally worked
with the staff who had just moved into a new
ward at Walter Reed Army Medical Center.
We had two meetings during which I took
measurements and went over in great detail
the furniture items they needed for the re-
port room, reception area, patient education
room, two offices and some miscellaneous
shelving. The total I quoted to Walter Reed
was approximately $13,000 and met their
needs exactly. This was in April of 2000. Our
delivery would have been completed within a
month.

Because Walter Reed couldn’t get a
UNICOR waiver (just to determine this fact
takes at least 6 weeks) the order was placed
with UNICOR and took eight months to be
delivered (it just showed up last week) and
much of it was not what officials at Walter
Reed even ordered. FPI tells their customers
what the customer can have rather than
meeting the needs of the customer. As an ex-
ample, we had designed a workstation for the
report room to accommodate four com-
puters. UNICOR sent an expensive, massive
cherry workstation for an executive office
that had to be put in someone’s office (who
didn’t need new furniture) because it was un-
usable where it was supposed to go. UNICOR
charged an additional $1,500.00 to assemble
this (and didn’t have proper tools to finish
the assembly). Our price for the proper item
including all set up was less than they
charged for set-up alone.
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You know, it’s not just the impact FPI has
on our businesses, it’s the waste of
everybody’s tax dollars when furniture costs
more and doesn’t even do the job.

Sincerely,
DIANE LAKE,

Economy Office Products, Inc. Fairfax, VA.

DEAR MR. CHAIRMAN: I am concerned in the
way taxpayers’ money is being wasted. A few
years ago I had proposed over $100,000.00 in
chairs to the VA Medical Center. They were
excited about the chair I was proposing on
contract. The chair was less expensive than
the chair proposed by FPI. The customer
also recognized that the chair I was pro-
posing was better in quality and had more
ergonomic features, which would assist in
some of their health issues. Another com-
ment made by the VA was the problem with
the FPI chairs breaking easily. Parts were
near impossible to get, so they would throw
the FPI chair in the garbage.

In this situation FPI denied the VA waiv-
er. Regretfully they had to buy FPI chairs. I
can not believe this happens in America.

Sincerely,
RICK BUCHHOLZ,
Christianson’s Business Furniture.

Mr. LEVIN. These letters are far
from unique. In case after case, Federal
Prison Industries insists on taking con-
tracts away from private businesses,
even where FPI’s products are inferior,
their prices are higher, and they are
not prepared to deliver in a timely
manner. This is wrong.

Avoiding competition is the easy way
out, but it isn’t the right way for FPI,
it isn’t the right way for the private
sector workers whose jobs FPI is tak-
ing, and it isn’t the right way for Fed-
eral agencies, which too often get
stuck with the bill for inferior products
that can’t compete with private sector
goods. Competition will be better for
Federal agencies, better for the tax-
payer, and better for working men and
women around the country.

Mr. THOMAS. Mr. President, today I
am pleased to join Senator LEVIN in in-
troducing a bill that will further my ef-
forts to limit government competition
with the private sector. Senator LEVIN
and I propose to eliminate the manda-
tory contracting requirement that Fed-
eral agencies are subject to when it
comes to products made by the Federal
Prison Industries, FPI. Under law, all
Federal agencies, except the Depart-
ment of Defense, are required to pur-
chase products made by the FPI. Sim-
ply put, this bill will require the FPI to
compete with the private sector for
Federal contracts.

Currently, the FPI employs approxi-
mately 22,000 Federal prisoners or
roughly 20 percent of all Federal pris-
oners. These prisoners are responsible
for producing a diverse range of prod-
ucts for the FPI, ranging from office
furniture to clothing. The remaining 80
percent of Federal prisoners, who work,
do so in and around Federal prisons.

While Senator LEVIN and I believe
that it is important to keep prisoners
working, we do not believe that this ef-
fort should unduly harm or conflict
with law-abiding businesses. This bill
seeks to minimize the unfair competi-
tion that private sector companies face
with the FPI.
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The FPI’s mandatory source require-
ment not only undercuts private busi-
ness throughout America, but its man-
datory source preference oftentimes
costs American taxpayers more money.
I believe American taxpayers would be
alarmed to learn of the preferential
treatment that the FPI enjoys when it
comes to Federal contracts.

As I said before, Senator LEVIN and I
support the goal of keeping prisoners
busy while serving their time in prison.
However, if we allow competition in
Federal contracts, the FPI will be re-
quired to focus its efforts in product
areas that don’t unfairly compete with
the private sector. Clearly, competitive
bidding is a reasonable process that
will ensure taxpayer’s dollars are being
spent justly.

Of particular note, our bill allows
contracting officers, within each Fed-
eral agency, the ability to use competi-
tive procedures for the procurement of
products. This approach allows Federal
agencies to select the FPI contracts if
he/she believes that the FPI can meet
that particularly agency’s require-
ments and the product is offered at a
fair and reasonable price. The above
outlined provision in our bill seeks to
place the control of government pro-
curement in the hands of contracting
officers, rather than in the hands of the
FPI.

In addition to establishing a competi-
tive procedure for the procurement of
products, we include a provision that
allows the Attorney General to grant a
waiver to this process if a particular
contract is deemed essential to the
safety and effective administration of a
particular prison.

I am confident that by allowing com-
petition for government contracts our
bill will save tax dollars. As Congress
looks for additional cost saving prac-
tices, the elimination of the FPI’s
mandatory source preference will bring
about numerous improvements, not
just in cost savings, but also in stream-
lining of the FPI’s products.

By Mrs. FEINSTEIN:

S. 347. A bill to direct the Secretary
of the Interior and the Secretary of Ag-
riculture to conduct a joint special re-
sources study to evaluate the suit-
ability and feasibility of establishing
the Rim of the Valley Corridor as a
unit of the Santa Monica Mountains
National Recreation Area, and for
other purposes; to the Committee on
Energy and Natural Resources.

Mrs. FEINSTEIN. Mr. President, I
am pleased to introduce this bill today
to direct the Interior Secretary to con-
duct a study to evaluate the suitability
and feasibility of expanding the Santa
Monica National Recreation Area to
include the Rim of the Valley Corridor.

The Rim of the Valley Corridor encir-
cles the San Fernando Valley, La
Crescenta, Simi, Santa Clarita, Conejo
Valleys, consisting of parts of the
Santa Monica Mountains, Santa Su-
sanna Mountains, San Gabriel Moun-
tains, Verdugo Mountains, San Rafael
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Hills and connects to the adjacent Los
Padres and San Bernardino National
Forests.

This parcel of land is unique because
of its rare Mediterranean ecosystem
and wildlife corridor that stretches
north from the Santa Monicas. With
the population growth forecasted to
multiply exponentially over the next
several decades, the need for parks to
balance out the expected population
growth has become critical in Cali-
fornia.

Since the creation of the Santa
Monica Recreation Area in 1978, Fed-
eral, State, and local authorities have
worked successfully together to create
and maintain the highly successful
Santa Monica Mountains National
Recreation Area, the world’s largest
urban park, hemmed in on all sides by
development.

Park and recreational lands provide
people with a vital refuge from urban
life while preserving valuable habitat
and wildlife. With the passage of this
legislation, Congress will hold true to
its original commitment to preserve
the scenic, natural, and historic set-
ting of the Santa Monica Mountains
Recreation Area. With the inclusion of
the Rim of the Valley Corridor in
Santa Monica Mountains Recreation
Area, greater ecological health and di-
versity will be promoted, particularly
for larger animals like mountain lions,
bobcats, and the golden eagle.

After the study called for in this bill
is complete, the Secretary of the Inte-
rior and Congress will be in a key posi-
tion to determine whether the Rim of
the Valley warrants national park sta-
tus.

This bill enjoys strong support from
local and State officials and I hope
that it will have as much strong bipar-
tisan support this Congress, as it did
last Congress. Congressman Adam
Schiff plans to introduce companion
legislation for this bill in the House
and I applaud his commitment to this
issue.

I urge my colleagues to support this
legislation.

By Mr. SCHUMER (for himself,

Mr. BIDEN, Ms. SNOWE, Mr.
BAYH, Mr. SMITH, and Mr. DUR-
BIN):

S. 348. A bill to amend the Internal
Revenue Code of 1986 to make higher
education more affordable, and for
other purposes; to the Committee on
Finance.

Mr. SCHUMER. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 348

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Make Col-

lege Affordable Act of 2003°.
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SEC. 2. EXPANSION OF DEDUCTION FOR HIGHER
EDUCATION EXPENSES.

(a) AMOUNT OF DEDUCTION.—Subsection (b)
of section 222 of the Internal Revenue Code
of 1986 (relating to deduction for qualified
tuition and related expenses) is amended to
read as follows:

““(b) LIMITATIONS.—

(1) DOLLAR LIMITATIONS.—

‘““(A) IN GENERAL.—Except as provided in
paragraph (2), the amount allowed as a de-
duction under subsection (a) with respect to
the taxpayer for any taxable year shall not
exceed the applicable dollar limit.

‘(B) APPLICABLE DOLLAR LIMIT.—The appli-
cable dollar limit for any taxable year shall
be determined as follows:

Applicable

“Taxable year: dollar amount:
2003 et $8,000
2004 and thereafter .............ccoceevnenen. $12,000.

‘(2) LIMITATION BASED ON MODIFIED AD-
JUSTED GROSS INCOME.—

“(A) IN GENERAL.—The amount which
would (but for this paragraph) be taken into
account under subsection (a) shall be reduced
(but not below zero) by the amount deter-
mined under subparagraph (B).

‘(B) AMOUNT OF REDUCTION.—The amount
determined under this subparagraph equals
the amount which bears the same ratio to
the amount which would be so taken into ac-
count as—

‘(i) the excess of—

“(I) the taxpayer’s modified adjusted gross
income for such taxable year, over

‘“(IT) $65,000 ($130,000 in the case of a joint
return), bears to

(i) $15,000 ($30,000 in the case of a joint re-
turn).

‘(C) MODIFIED ADJUSTED GROSS INCOME.—
For purposes of this paragraph, the term
‘modified adjusted gross income’ means the
adjusted gross income of the taxpayer for the
taxable year determined—

‘(i) without regard to this section and sec-
tions 911, 931, and 933, and

‘“(ii) after the application of sections 86,
135, 137, 219, 221, and 469.

For purposes of the sections referred to in
clause (ii), adjusted gross income shall be de-
termined without regard to the deduction al-
lowed under this section.

(D) INFLATION ADJUSTMENTS.—

‘(i) IN GENERAL.—In the case of any tax-
able year beginning in a calendar year after
2003, both of the dollar amounts in subpara-
graph (B)(i)(II) shall be increased by an
amount equal to—

‘(D such dollar amount, multiplied by

““(IT) the cost-of-living adjustment deter-
mined under section 1(f)(3) for the calendar
year in which the taxable year begins, by
substituting ‘calendar year 2002’ for ‘cal-
endar year 1992’ in subparagraph (B) thereof.

‘‘(ii) ROUNDING.—If any amount as adjusted
under clause (i) is not a multiple of $50, such
amount shall be rounded to the nearest mul-
tiple of $50.”".

(b) QUALIFIED TUITION AND RELATED EX-
PENSES OF ELIGIBLE STUDENTS.—

(1) IN GENERAL.—Section 222(a) of the Inter-
nal Revenue Code of 1986 (relating to allow-
ance of deduction) is amended by inserting
“of eligible students’ after ‘‘expenses’.

(2) DEFINITION OF ELIGIBLE STUDENT.—Sec-
tion 222(d) of such Code (relating to defini-
tions and special rules) is amended by redes-
ignating paragraphs (2) through (6) as para-
graphs (3) through (7), respectively, and by
inserting after paragraph (1) the following
new paragraph:

‘“(2) ELIGIBLE STUDENT.—The term ‘eligible
student’ has the meaning given such term by
section 25A(b)(3).”.

(c) DEDUCTION MADE PERMANENT.—Title IX
of the Economic Growth and Tax Relief Rec-
onciliation Act of 2001 (relating to sunset of
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provisions of such Act) shall not apply to the
amendments made by section 431 of such
Act.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to payments
made in taxable years beginning after De-
cember 31, 2002.

SEC. 3. CREDIT FOR INTEREST ON HIGHER EDU-
CATION LOANS.

(a) IN GENERAL.—Subpart A of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to nonrefund-
able personal credits) is amended by insert-
ing after section 256B the following new sec-
tion:

“SEC. 25C. INTEREST ON
LOANS.

‘‘(a) ALLOWANCE OF CREDIT.—In the case of
an individual, there shall be allowed as a
credit against the tax imposed by this chap-
ter for the taxable year an amount equal to
the interest paid by the taxpayer during the
taxable year on any qualified education loan.

“(b) MAXIMUM CREDIT.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the credit allowed by sub-
section (a) for the taxable year shall not ex-
ceed $1,500.

‘(2) LIMITATION BASED ON MODIFIED AD-
JUSTED GROSS INCOME.—

‘“(A) IN GENERAL.—If the modified adjusted
gross income of the taxpayer for the taxable
year exceeds $50,000 ($100,000 in the case of a
joint return), the amount which would (but
for this paragraph) be allowable as a credit
under this section shall be reduced (but not
below zero) by the amount which bears the
same ratio to the amount which would be so
allowable as such excess bears to $20,000
($40,000 in the case of a joint return).

‘(B) MODIFIED ADJUSTED GROSS INCOME.—
The term ‘modified adjusted gross income’
means adjusted gross income determined
without regard to sections 911, 931, and 933.

“(C) INFLATION ADJUSTMENT.—In the case
of any taxable year beginning after 2003, the
$50,000 and $100,000 amounts referred to in
subparagraph (A) shall be increased by an
amount equal to—

‘‘(i) such dollar amount, multiplied by

‘(i) the cost-of-living adjustment deter-
mined under section (1)(f)(3) for the calendar
year in which the taxable year begins, by
substituting ‘2002’ for ‘1992°.

‘(D) ROUNDING.—If any amount as adjusted
under subparagraph (C) is not a multiple of
$50, such amount shall be rounded to the
nearest multiple of $50.

‘‘(c) DEPENDENTS NOT ELIGIBLE FOR CRED-
IT.—No credit shall be allowed by this sec-
tion to an individual for the taxable year if
a deduction under section 151 with respect to
such individual is allowed to another tax-
payer for the taxable year beginning in the
calendar year in which such individual’s tax-
able year begins.

¢(d) LIMIT ON PERIOD CREDIT ALLOWED.—A
credit shall be allowed under this section
only with respect to interest paid on any
qualified education loan during the first 60
months (whether or not consecutive) in
which interest payments are required. For
purposes of this paragraph, any loan and all
refinancings of such loan shall be treated as
1 loan.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) QUALIFIED EDUCATION LOAN.—The term
‘qualified education loan’ has the meaning
given such term by section 221(e)(1).

‘“(2) DEPENDENT.—The term ‘dependent’ has
the meaning given such term by section 152.

““(f) SPECIAL RULES.—

(1) DENIAL OF DOUBLE BENEFIT.—No credit
shall be allowed under this section for any
amount taken into account for any deduc-
tion under any other provision of this chap-
ter.
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¢“(2) MARRIED COUPLES MUST FILE JOINT RE-
TURN.—If the taxpayer is married at the
close of the taxable year, the credit shall be
allowed under subsection (a) only if the tax-
payer and the taxpayer’s spouse file a joint
return for the taxable year.

‘“(3) MARITAL STATUS.—Marital status shall
be determined in accordance with section
7703.”.

(b) CONFORMING AMENDMENT.—The table of
sections for subpart A of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by inserting
after the item relating to section 25B the fol-
lowing new item:

‘““Sec. 26C. Interest on higher education
loans.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to any
qualified education loan (as defined in sec-
tion 25C(e)(1) of the Internal Revenue Code of
1986, as added by this section) incurred on,
before, or after the date of the enactment of
this Act, but only with respect to any loan
interest payment due after December 31,
2002.

Mr. BIDEN. Mr. President, I am
pleased once again to join my col-
league from New York, Senator SCHU-
MER, to talk about a bill that will help
American families afford their chil-
dren’s college tuition. The bill we are
reintroducing today, the Make College
Affordable Act, will make up to $12,000
in college tuition tax deductible each
year, while providing graduates with a
tax credit to reduce the cost of their
student loans.

With the average college graduate
earning 80 percent more than the aver-
age non-college, high school graduate,
it is abundantly clear that in today’s
economy a college degree is an abso-
lute necessity. When I went to college,
it cost about $1,000 a year. That meant,
for a family making about $12,000 a
year, the cost of college was about 6 or
7 percent of that family’s income.
Today the average cost of room, board
and tuition at a four-year public col-
lege has jumped to over $9,000 a year.
The average cost of room, board and
tuition at a private four-year college
has jumped to over $25,000. What does
this mean? This means that hard work-
ing American families are spending a
larger percentage of their income than
ever before to send their children to
school. To attend my alma mater, the
University of Delaware, it costs nearly
20 percent of a Delaware family’s aver-
age annual income to cover costs. If
that same family wants to send their
child to a private university, approxi-
mately 50 percent of their income is re-
quired. This means that the average
American family is likely to spend just
as much, if not more, on their child’s
tuition as they are to pay in annual
mortgage payments.

I have said it before. How can we ex-
pect families to dream of a better and
brighter future for their children, when
the cost of attending even some public
universities rivals their home mort-
gage payments? We can’t.

That is why in 1995, I first offered an
amendment to permit a $10,000 tuition
tax deduction. That is why in 1996 and
1997, I introduced my GET AHEAD bill

February 11, 2003

which would have provided students
and their families with scholarships,
tax deductions, and college savings
plans. We’ve made some good progress.
A number of initiatives were incor-
porated into the 1997 tax bill. Today
families have available to them the
Hope Scholarship—a tax credit of up to
$1,500 for the first two years of college,
and the Lifetime Learning Credit—
which permits a 20 percent tax credit
on up to $10,000 worth of higher edu-
cation expenses. Students can also
claim a tax deduction for interest on
student loans, have the opportunity to
consolidate their student loans at low
interest rates and beginning in 2001,
have had the chance to deduct up to
$3,000 in tuition expenses from their
Federal income tax.

And yet, we can and should do more
to help qualified students attend the
college of their dreams. This is why I
introduced my Tuition Assistance for
Families Act in January. This bill
would expand current tuition tax cred-
its, provide merit scholarships to grad-
uating seniors, increase the maximum
Pell Grant and raise the tuition tax de-
duction much like the bill before us
today.

I join my friend from New York
today to introduce the Make College
Affordable Act because it will allow
most taxpayers to take up to a $12,000
tax deduction each year for college tui-
tion and fees. For some families this
would amount to a tax savings of more
than $3,000 each year—$3,000 that can
go toward their children’s doctor vis-
its, retirement savings, child care costs
and yes, toward their annual mortgage
payment.

In addition to the tax deduction, the
Schumer-Biden bill will provide a tax
credit of up to $1,500 for the interest
paid on student loans over the first five
years of repayment. This credit will be
available to individuals with incomes
of up to $50,000, and families with in-
comes up to $100,000. When one con-
siders that the average graduate is
$16,928 in debt, you can imagine how
quickly interest payments add up each
year.

We are hearing a great deal these
days about tax cuts. How we choose to
provide them, and who we choose to
provide them to, is a reflection of our
nation’s priorities and values. What
greater priority could there be than
providing our children with a first
class education. Let’s be smart about
our investments when considering the
tax proposals that come before us.
Let’s help families provide their chil-
dren with a better life through the
promise of a college education. And
let’s not forget that the Make College
Affordable Act will not only ensure a
brighter future for all our children, it
will help to guarantee an educated and
prosperous America down the road.

By Mrs. FEINSTEIN (for herself,
Ms. COLLINS, Ms. LANDRIEU, Ms.
SNOWE, Mr. KENNEDY, Mr.
ALLEN, Mr. JOHNSON, Mr. DAY-
TON, and Mr. BUNNING):
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S. 349. A Dbill to amend title IT of the
Social Security Act to repeal the Gov-
ernment pension offset and windfall
elimination provisions; to the Com-
mittee on Finance.

Mrs. FEINSTEIN. Mr. President, I
rise today with my colleague, Senator
COLLINS, to introduce legislation to re-
peal two provisions of current law that
reduce earned Social Security benefits
for teachers and other government pen-
sioners—the Windfall Elimination,
WEP, provision, and the Government
Pension Offset, GPO, provision.

Under current law, public employees,
whose salaries are often lower than
those in the private sector to begin
with, find that they are penalized and
held to a different standard when it
comes to retirement benefits. The un-
fair reduction in their benefits makes
it more difficult to recruit teachers,
police officers, and fire fighters.

The Social Security Windfall Elimi-
nation Provision reduces Social Secu-
rity benefits for retirees who paid into
Social Security and also receive a gov-
ernment pension, such as from a teach-
er retirement fund. Private sector re-
tirees receive monthly Social Security
checks equal to 90 percent of their first
$661 in average monthly career earn-
ings, plus 32 percent of monthly earn-
ings up to $3,381 and 15 percent of earn-
ings above $3,381. Government pen-
sioners, however, are only allowed to
receive 40 percent of the first $561 in
career monthly earnings, a penalty of
$280.50 per month.

To my mind it is simply unfair, espe-
cially at a time when we need to be
doing all we can to attract qualified
people to government service, and my
legislation will allow government pen-
sioners the chance to earn the same 90
percent to which non-government pen-
sion recipients are entitled.

The current Government Pension Off-
set provision reduces Social Security
spousal benefits by an amount equal to
two-thirds of the spouse’s public em-
ployment civil service pension. This
can have the effect of taking away, en-
tirely, a spouse’s benefits from Social
Security.

It is beyond my understanding why
we would want to discourage people
from pursuing careers in public service
by essentially saying that if you do
enter public service, your family will
suffer by not being able to receive the
full retirement benefits they would
otherwise be entitled to.

Record enrollments in public schools
and the projected retirements of thou-
sands of veteran teachers are driving
an urgent need for teacher recruit-
ment. Critical efforts to reduce class
sizes also necessitate hiring additional
teachers. It is estimated that schools
will need to hire between 2.2 and 2.7
million new teachers nationwide by
20009.

California has 284,030 teachers cur-
rently, but will need to hire an addi-
tional 300,000 teachers by 2010 to keep
up with California’s rate of student en-
rollment, which is three times the na-
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tional average. All in all, California
has to hire 26,000 new teachers every
year.

To combat the growing teacher
shortage crisis, forty-five States and
the District of Columbia now offer ‘‘al-
ternate routes’” for certification to
teach in the Nation’s public schools. It
is a sad irony that policymakers are
encouraging experienced people to
change careers and enter the teaching
profession at the same time that indi-
viduals who have worked in other ca-
reers are less likely to want to become
teachers if doing so will affect Social
Security benefits they worked so hard
to earn.

Almost 300,000 government retirees
nationwide are affected by the GPO
and the WEP, but their impact is
greatest in the 13 states that chose to
keep their own public employee retire-
ment systems, including California.
According to the Congressional Budget
Office, the GPO reduces benefits for
some 200,000 individuals by more than
$3,600 a year. The WEP causes already
low-paid public employees outside the
Social Security system, like teachers,
firefighters and police officers, to lose
up to sixty percent of the Social Secu-
rity benefits to which they are enti-
tled. Ironically, the loss of Social Secu-
rity benefits may make these individ-
uals eligible for more costly assistance,
such as food stamps.

The reforms that led to the GPO and
the WEP are almost 20 years old. At
the time they were enacted, I'm sure
they seemed like a good idea. Now that
we are witnessing the practical effects
of those reforms, I hope that Congress
will pass legislation to address the un-
fair reduction of benefits that make it
even more difficult to recruit and re-
tain public employees.

Ms. COLLINS. Mr. President, I am
pleased to join with my colleague from
California, Senator FEINSTEIN, in intro-
ducing the Social Security Fairness
Act, which repeals two provisions of
current law—the windfall elimination
provision, WEP, and the government
pension offset, GPO—that unfairly re-
duce earned Social Security benefits
for many public employees. This legis-
lation is of tremendous importance to
Maine’s teachers, police officers, fire-
fighters and other public employees
who currently are unfairly penalized
for working in the private sector when
the time comes for them to retire.

Despite their challenging, difficult
and sometimes dangerous jobs, these
invaluable public servants often re-
ceive far lower salaries than private
sector employees. It is therefore doubly
unfair to penalize them and hold them
to a different standard when it comes
to their Social Security retirement
benefits.

Moreover, at a time when we should
be doing all that we can to attract
qualified people to public service, this
unfair reduction in Social Security
benefits makes it even more difficult
for our communities to recruit and re-
tain the teachers, police officers, fire-
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fighters, and other public employees
who are so critical to the safety and
well-being of our families.

The government pension offset and
windfall elimination provisions affect
government employees and retirees in
virtually every State, but their effect
is most acute in Maine and 14 other
States where most public employees
are not covered by Social Security. Na-
tionwide, more than one-third of teach-
ers and school employees, and more
than one-fifth of other public employ-
ees, are not covered by Social Security.
Approximately 250,000 retired Federal,
State and local government employees
across the country have already been
adversely affected by these provisions.
Thousands more stand to be affected in
the future.

The Social Security windfall elimi-
nation provision reduces Social Secu-
rity benefits for retirees who paid into
Social Security and who also receive a
government pension from work not
covered under Social Security, such as
pensions from the Maine State Retire-
ment Fund. While private sector retir-
ees receive monthly Social Security
checks equal to 90 percent of their first
$661 in average monthly career earn-
ings, government pensioners are only
allowed to receive 40 percent—a harsh
and unjust penalty of $280.50 per
month.

The government pension offset re-
duces an individual’s survivor benefit
under Social Security by two-thirds of
the amount of his or her public pen-
sion. Estimates indicate that 9 out of
10 public employees affected by the
GPO lose their entire spousal benefit,
even though their deceased spouses
paid Social Security taxes for many
years.

This offset is, unfortunately, most
harsh for those who can least afford
the loss: lower-income women. Accord-
ing to the Congressional Budget Office,
the GPO reduces benefits for some
200,000 individuals by more than $3,600
a year—an amount that can make the
difference between a comfortable re-
tirement and poverty.

This simply is not fair and not right.
Our teachers and other public employ-
ees face difficult enough challenges in
their day-to-day work. Individuals who
have devoted their lives to public serv-
ice should not have the added burden of
worrying about their retirement, and
these two onerous provisions should be
repealed.

This is an issue that I have heard
about at the grocery store, at my
church, and even at my 30th high
school class reunion from my many
friends who have entered the teaching
profession and who are committed to
living and working in Maine. They love
their jobs and the children they teach,
but they worry about the future and
about their financial security in retire-
ment.

I also hear a lot about this issue in
my constituent mail. Patricia Dupont,
for example, of Orland, ME, wrote that,
because she taught for 15 years under
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Social Security in New Hampshire, she
is living on a retirement income of less
than $13,000 after 45 years of teaching.
Since she also lost survivors’ benefits
from her husband’s Social Security,
she calculates that a repeal of the WEP
and GPO would double her current re-
tirement income.

Wendy Lessard, an English teacher at
Mt. Desert Island High School, is an
example of another unfortunate con-
sequence of the laws. After 10 years of
teaching, she 1is now considering
whether or not to continue her career
because of the Social Security pen-
alties associated with her teacher’s
pension. She tells me that she has
worked vacations in her summers and
off-hours to be able to make a better
wage and pay back her student loans.
She is just the kind of teacher we want
teaching our students, but is now con-
templating leaving the profession be-
cause of her concerns about financial
security in retirement.

Moreover, these provisions also pe-
nalize private sector employees who
leave their jobs to become public
school teachers. Ruth Wilson, a teacher
from Otisfield, ME, wrote:

I entered the teaching profession two years
ago, partly in response to the nationwide
pleas for educators. As the current pool of
educators near retirement in the next few
years, our schools face a crisis. Low wages
and long hard hours are not great selling
points to young students when selecting a
career.

I love teaching and only regretted my deci-
sion when I found out about the penalties I
will unfairly suffer. In my former life as a
well-paid systems manager at State Street
Bank in Boston, I contributed the maximum
to Social Security each year. When I decided
to become an educator, I figured that be-
cause of my many years of maximum Social
Security contributions, I would still have a
livable retirement ‘‘wage.”” I was unaware
that I would be penalized as an educator in
your State.

Maine, like many States, is currently
facing a serious shortage of teachers,
and we simply cannot afford to discour-
age people from pursuing important ca-
reers in public service in this way. I am
therefore pleased to join Senator FEIN-
STEIN in introducing this legislation to
repeal these two unfair provisions, and
I urge my colleagues to join us as co-
Sponsors.

By Mr. LEAHY (for himself, Mr.

KENNEDY, Mr. DURBIN, Mr.
EDWARDS, Mr. ROCKEFELLER,
Mr. REID, Mrs. BOXER, Mr.

FEINGOLD, and Mr. CORZINE):

S. 352. A bill to ensure that commer-
cial insurers cannot engage in price
fixing, bid rigging, or market alloca-
tions to the detriment of competition
and consumers; to the Committee on
the Judiciary.

Mr. LEAHY. Mr. President, today I
am pleased to introduce the ‘‘Medical
Malpractice Insurance Antitrust Act of
2003’ along with Senators KENNEDY,
DURBIN, EDWARDS, ROCKEFELLER, REID,
BOXER, FEINGOLD, and CORZINE. In the
deafening debate about medical mal-
practice, I believe this legislation is a
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clear and calm statement about fixing
one significant part of the system that
is broken—skyrocketing insurance pre-
miums for medical malpractice.

Our health care system is in crisis.
We have heard that statement so often
that it has begun to lose the force of
its truth, but that truth is one we must
confront and the crisis is one we must
abate.

Unfortunately, dramatically rising
medical malpractice insurance rates
are forcing some doctors to abandon
their practices or to cross State lines
to find more affordable situations. Pa-
tients who need care in high-risk spe-
cialties—like obstetrics—and patients
in areas already under-served by health
care providers—like many rural com-
munities—are too often left without
adequate care.

We are the richest and most powerful
Nation on earth. We should be able to
ensure access to quality health care to
all our citizens and to assure the med-
ical profession that its members will
not be driven from their calling by the
manipulations of the malpractice in-
surance industry.

The debate about the causes of this
latest insurance crisis and the possible
cures grows shrill. I hope today’s hear-
ing will be a calmer and more construc-
tive discussion. My principal concerns
are straightforward: That we ensure
that our Nation’s physicians are able
to provide the high quality of medical
care that our citizens deserve and for
which the United States is world-re-
nowned, and that in those instances
where a doctor does harm a patient,
that patient should be able to seek ap-
propriate redress through our court
system.

To be sure, different States have dif-
ferent experiences with medical mal-
practice insurance, and insurance re-
mains a largely State-regulated indus-
try. Each State should endeavor to de-
velop its own solution to rising medical
malpractice insurance rates because
each State has its own unique prob-
lems. Some States—such as my own,
Vermont—while experiencing prob-
lems, do not face as great a crisis as
others. Vermont’s legislature is at
work to find the right answers for our
State, and the same process is under-
way now in other States. To contrast,
in States such as West Virginia, Penn-
sylvania, Florida, and New Jersey, doc-
tors are walking out of work in protest
over the exorbitant rates being ex-
tracted from them by their insurance
carriers.

Thoughtful solutions to the situation
will require creative thinking, a gen-
uine effort to rectify the problem, and
bipartisan consensus to achieve real re-
form. Unfortunately, these are not the
characteristics of the Administration’s
proposal. Ignoring the central truth of
this crisis—that it is a problem in the
insurance industry, not the tort sys-
tem—the Administration has proposed
a plan that would cap non-economic
damages at $250,000 in medical mal-
practice cases. The notion that such a
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one-size-fits-all scheme is the answer
runs counter to the factual experience
of the States.

Most importantly, the President’s
proposal does nothing to protect true
victims of medical malpractice. A cap
of $250,000 would arbitrarily limit com-
pensation that the most seriously in-
jured patients are able to receive. The
medical malpractice reform debate too
often ignores the men, women and chil-
dren whose lives have been dramati-
cally—and often permanently—altered
by medical errors.

The President’s proposal would pre-
vent such individuals—even if they
have successfully made their case in a
court of law—from receiving adequate
compensation. We are fortunate in this
Nation to have many highly qualified
medical professional, and this is espe-
cially true in my own home State of
Vermont. Unfortunately, good doctors
sometimes make errors. It is also un-
fortunate that some not-so-good doc-
tors manage to make their way into
the health care system as well. While
we must do all that we can to support
the men and women who commit their
professional lives to caring for others,
we must also ensure that patients have
access to adequate remedies should
they receive inadequate care.

High malpractice insurance pre-
miums are not the result of mal-
practice lawsuit verdicts. They are the
result of investment decisions by the
insurance companies and of business
models geared toward ever-increasing
profits. But an insurer that has made a
bad investment, or that has experi-
enced the same disappointments from
Wall Street that so many Americans
have, should not be able to recoup its
losses from the doctors it insures. The
insurance company should have to bear
the burdens of its own business model,
just as the other businesses in the
economy do.

But another fact of the insurance in-
dustry’s business model requires a leg-
islative correction—its blanket exemp-
tion from federal antitrust laws. Insur-
ers have for years—too many years—
enjoyed a benefit that is novel in our
marketplace. The McCarran-Ferguson
Act permits insurance companies to
operate without being subject to most
of the Federal antitrust laws, and our
Nation’s physicians and their patients
have been the worse off for it. Using
their exemption, insurers can collude
to set rates, resulting in higher pre-
miums than true competition would
achieve—and because of this exemp-
tion, enforcement officials cannot in-
vestigate any such collusion. If Con-
gress is serious about controlling rising
premiums, we must objectively limit
this broad exemption in the McCarran-
Ferguson Act.

That is why today I introduce the
“Medical Malpractice Insurance Anti-
trust Act of 2003.”” T want to thank Sen-
ators KENNEDY, DURBIN, EDWARDS,
ROCKFELLER, REID, BOXER, FEINGOLD,
and CORZINE for cosponsoring this es-
sential legislation. Our bill modified
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the McCarran-Ferguson Act with re-
spect to medical malpractice insur-
ance, and only for the most pernicious
antitrust offenses: price fixing, bid rig-
ging, and market allocations. Only
those anticompetitive practices that
most certainly will affect premiums
are addressed. I am hard pressed to
imagine that anyone could object to a
prohibition on insurance carriers’ fix-
ing prices or dividing territories. After
all, the rest of our Nation’s industries
manage either to abide by these laws
or pay the consequences.

Many State insurance commissioners
police the industry well within the
power they are accorded in their own
laws, and some States have antitrust
laws of their own that could cover
some anticompetitive activities in the
insurance industry. Our legislation is a
scalpel, not a saw. It would not affect
regulation of insurance by State insur-
ance commissioners and other State
regulators. But there is no reason to
continue a system in which the Federal
enforcers are precluded from pros-
ecuting the most harmful antitrust
violations just because they are com-
mitted by insurance companies.

Our legislation is a carefully tailored
solution to one critical aspect of the
problem of excessive medical mal-
practice insurance rates. I hope that
quick action by the Judiciary Com-
mittee and then by the full Senate, will
ensure that this important step on the
road to genuine reform is taken before
too much more damage is done to the
physicians of this country and to the
patients they care for.

Only professional baseball has en-
joyed an antitrust exemption com-
parable to that created for the insur-
ance industry by the McCarran-Fer-
guson Act. Senator HATCH and I have
joined forces several times in recent
years to scale back that exemption for
baseball, and in the Curt Flood Act of
1998 we successfully eliminated the ex-
emption as it applied to employment
relations. I hope we can work together
again to create more competition in
the insurance industry, just as we did
with baseball.

If Congress is serious about control-
ling rising medical malpractice insur-
ance premiums, then we must limit the
broad exemption to Federal antitrust
law and promote real competition in
the insurance industry.

By Mr. BINGAMAN:

S. 354. A bill to authorize the Sec-
retary of Transportation to establish
the National Transportation Modeling
and Analysis Program to complete an
advanced transportation simulation
model, and for other purposes; to the
Committee on Environment and Public
Works.

Mr. BINGAMAN. Mr. President, I rise
today to introduce legislation that I
believe will go a long way in helping to
reduce congestion and improve safety
and security throughout the Nation’s
transportation network. Today I am
introducing the National Transpor-
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tation Modeling and Analysis Program
Establishment Act, or NATMAP for
short.

The purpose of this bill is to author-
ize the Secretary of Transportation to
complete an advanced computer model
that will simulate, in a single inte-
grated system, traffic flows over every
major transportation mode, including
highways, air traffic, railways, inland
waterways, seaports, pipelines, and
other intermodal connections. The ad-
vanced model will simulate flows of
both passenger and freight traffic.

Our transportation network is a cen-
tral component of our economy and
fundamental to our freedom and qual-
ity of life. America’s mobility is the
engine of our free market system. The
food we eat, the clothes we wear, the
materials for our homes and offices,
and the energy to heat our homes and
power our businesses all come to us
over the Nation’s vast transportation
network. Originating with a producer
in one region, materials and products
may travel via any number of combina-
tions of truck, rail, airplane, and barge
before reaching their final destina-
tions.

Today, the Internet connects the
world electronically. But it is our
transportation network that provides
the vital links for the movement of
both people and goods domestically and
around the world. According to the lat-
est statistics, our transportation in-
dustry carries over 11 billion tons of
freight per year worth about $7 trillion.
Of the 3.7 trillion ton-miles of freight
carried in 1998, 1.4 trillion went by rail,
1 trillion by truck, 673 billion by do-
mestic water transportation, 620 billion
by pipeline, and 14 billion by air car-
rier.

Individuals also depend on our trans-
portation system—be it passenger rail,
commercial airline, intercity bus, or
the family car—for business travel or
simply to enjoy a family vacation. Ex-
cluding public transit, passengers on
our highways traveled a total of 4.2
trillion passenger-miles in 1998. Air-
lines carried another 463 billion pas-
senger-miles. Transit companies and
rail lines carried 50 billion.

We are also interconnected to the
world’s transportation system, and, as
I am sure every Senator well knows,
foreign trade is an increasingly critical
component of our economy. Our Na-
tion’s seaports, international airports,
and border crossing with Canada and
Mexico are the gateways through
which passengers and cargo flow be-
tween America and the rest of the
world. The smooth flow of trade, both
imports and exports, would not be pos-
sible without a robust transportation
network and the direct links it pro-
vides to our international ports of
entry.

It should be clear that key to our
continuing economic strength is a
transportation system that is safe, se-
cure and efficient. Today, we are fortu-
nate to have one of the best transpor-
tation networks in the world, and I be-
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lieve we need to keep it that way. How-
ever, we are starting to see signs of
strain from the dramatic increase in
traffic. For example, according to the
Department of Transportation, from
1980 to 2000, highway travel alone in-
creased a whopping 80 percent. Between
1993 and 1997, the total tons of freight
activity grew by over 14 percent and
truck activity grew by 21 percent. In
the future, truck travel is expected to
grow by more than 3 percent per year—
nearly doubling by 2020. As a result of
the increased highway traffic, the oper-
ational performance, a measure of con-
gestion, has deteriorated dramatically.
For example, FHWA estimates that a
typical trip that would take 20 minutes
in 1987 now takes over 30 minutes—a
dramatic 50 percent increase.

Meanwhile, the strong growth in for-
eign trade is putting increased pressure
on ports, airports, and border cross-
ings, as well as contributing to conges-
tion throughout the transportation
network. According to DoT, U.S. inter-
national trade more than doubled be-
tween 1990 and 2000, rising from $891
billion to $2.2 trillion.

Congestion and delay inevitably re-
sult when traffic rates approach the ca-
pacity of a system to handle that traf-
fic. I do believe increased congestion in
our transportation system is a growing
threat to the nation’s economy. Delays
in any part of the vast network lead to
economic costs, wasted fuel, increased
pollution, and a reduced quality of life.
Moreover, in the future new security
measures could also increase delays
and disruptions in the flow of goods
through our international gateways.

To deal with the ever-increasing
loading of our transportation network
we will need to find ways to improve
system efficiency as well as to expand
some critical elements of the system.
However, in planning for any improve-
ments, we must examine the impact on
the whole transportation system that
would result from a change in one part
of the system That’s exactly the goal
of the bill I am introducing today.

By simulating the Nation’s entire
transportation infrastructure as a sin-
gle, integrated system, the National
Transportation Analysis and Modeling
Program will allow policy makers at
the State, regional, and national levels
to evaluate the implications of new
transportation policies and actions. To
ensure that all possible interrelated
impacts are included, the model must
simulate individual carriers and the
transportation infrastructure used by
each of the carriers in an inter-
dependent and dynamic system. The
advantage of this simulation of indi-
vidual carriers and shipments is that
the nation’s transportation system can
be examined at any level of detail—
from the path of an individual truck to
national multi-modal traffic flows.

Some of the transportation planning
issues that could be addressed with
NATMAP include: What infrastructure
improvements result in the greatest
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gains to overall system security and ef-
ficiency? How would the network re-
spond to shifts in population or trade
flows? How would the system respond
to major disruptions caused by a nat-
ural disaster or another unthinkable
terrorist attack? What effect would
system delays due to increased secu-
rity measures have on traffic flow and
congestion?

Preliminary work on an advanced
transportation model has been under-
way for several years at Los Alamos
National Laboratory. As I’'m sure most
senators know, Los Alamos has a long
and impressive history in computer
simulations of complex systems, in-
cluding the recent completion of the
TRANSIMS model of transportation
systems in metropolitan areas. The de-
velopment of TRANSIMS for FHWA
was originally authorized in section
1210 of TEA-21. NATMAP builds on the

original work at LANL on the
TRANSIMS model.
The initial work at LANL on

NATMAP, funded in part by DoT, DoD,
and the lab’s own internal research and
development program, demonstrated
the technical feasibility of building a
nation-wide freight transportation
model that can simulate the movement
of millions of trucks across the na-
tion’s highway system. During this ini-
tial development phase, the model was
called the National Transportation
Network and Analysis Capability, or
NTNAC for short. In 2001, with funding
from the Federal Highway Administra-
tion, LANL further developed the
model and completed an assessment of
cargo flows resulting from trade be-
tween the U.S. and Latin America.

These preliminary studies have clear-
ly demonstrated the value to the na-
tion of a new comprehensive modeling
system. I do believe that the computer
model represents a leap ahead in trans-
portation modeling and analysis capa-
bility. Indeed, Secretary of Transpor-
tation Norm Mineta, in a letter to me
dated April 9 of this year, had this to
say about the early simulations: ‘“The
DOT agrees that NTNAC shows great
promise of producing a tool that would
be useful for analyzing the national
transportation system as a single, inte-
grated system. We agree that NTNAC
would provide DOT with important new
capabilities to assess and formulate
critical policy and investment options
and to help address homeland security
and vulnerabilities in the nation’s
transportation network.”

I ask unanimous consent that a copy
of Secretary Mineta’s letter be printed
in the RECORD.

The bill I am introducing today es-
tablishes a six-year program in the Of-
fice of the Secretary of Transportation
to complete the development of the ad-
vanced transportation simulation
model. The program will also support
early deployment of computer software
and graphics packages to federal agen-
cies and states for national, regional,
or statewide transportation planning.
The bill authorizes a total of $50 mil-
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lion from the Highway Trust Fund for
this effort. When completed, NATMAP
will provide the nation a tool to help
formulate and analyze critical trans-
portation policy and investment op-
tions, including major infrastructure
requirements and vulnerabilities with-
in that infrastructure.

Congress will soon take up the reau-
thorization of TEA-21, the six-year
transportation bill. I am introducing
this bill today so my proposal can be
fully considered by the Senate’s Envi-
ronment and Public Works Committee
and by the Administration as the next
authorization bill is being developed. I
look forward to working with Senator
INHOFE, the Chairman of the EPW Com-
mittee, and Senator JEFFORDS, the
ranking member, as well as Senator
BoND, the Chairman of the Transpor-
tation, Infrastructure, and Nuclear
Safety Subcommittee and Senator
REID, the ranking member, to incor-
porate this bill in the reauthorization
of TEA-21.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 354

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘National
Transportation Modeling and Analysis Pro-
gram Establishment Act’.

SEC. 2. DEFINITIONS.

In this Act:

(1) ADVANCED MODEL.—The term ‘‘advanced
model” means the advanced transportation
simulation model developed under the Na-
tional Transportation Network and Analysis
Capability Program.

(2) PROGRAM.—The term ‘‘Program’ means
the National Transportation Modeling and
Analysis Program established under section
3.

(3) SECRETARY.—The term ‘‘Secretary”
means the Secretary of Transportation.

SEC. 3. ESTABLISHMENT OF PROGRAM.

The Secretary of Transportation shall es-
tablish a program, to be known as the ‘‘Na-
tional Transportation Modeling and Analysis
Program’—

(1) to complete the advanced model; and

(2) to support early deployment of com-
puter software and graphics packages for the
advanced model to agencies of the Federal
Government and to States for national, re-
gional, or statewide transportation planning.
SEC. 4. SCOPE OF PROGRAM.

The Program shall provide for a simulation
of the national transportation infrastructure
as a single, integrated system that—

(1) incorporates models of—

(A) each major transportation mode, in-
cluding—

(i) highways;

(ii) air traffic;

(iii) railways;

(iv) inland waterways;

(V) seaports;

(vi) pipelines; and

(vii) other intermodal connections; and

(B) passenger traffic and freight traffic;

(2) is resolved to the level of individual
transportation vehicles, including trucks,
trains, vessels, and aircraft;
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(3) relates traffic flows to issues of eco-
nomics, the environment, national security,
energy, and safety;

(4) analyzes the effect on the United States
transportation system of Mexican and Cana-
dian trucks operating in the United States;
and

(5) examines the effects of various security
procedures and regulations on cargo flow at
ports of entry.

SEC. 5. ELIGIBLE ACTIVITIES.

Under the Program, the Secretary shall—

(1) complete the advanced model;

(2) develop user-friendly advanced trans-
portation modeling computer software and
graphics packages;

(3) provide training and technical assist-
ance with respect to the implementation and
application of the advanced model to Federal
agencies and to States for use in national,
regional, or statewide transportation plan-
ning; and

(4) allocate funds to not more than 3 enti-
ties described in paragraph (3), representing
diverse applications and geographic regions,
to carry out pilot programs to demonstrate
use of the advanced model for national, re-
gional, or statewide transportation planning.
SEC. 6. FUNDING.

(a) IN GENERAL.—There are authorized to
be appropriated from the Highway Trust
Fund (other than the Mass Transit Account)
to carry out this Act—

(1) $6,000,000 for fiscal year 2004;

(2) $7,000,000 for fiscal year 2005;

(3) $9,000,000 for fiscal year 2006;

(4) $10,000,000 for fiscal year 2007;

(5) $10,000,000 for fiscal year 2008; and

(6) $8,000,000 for fiscal year 2009.

(b) ALLOCATION OF FUNDS.—

(1) FISCAL YEARS 2004 AND 2005.—For each of
fiscal years 2004 and 2005, 100 percent of the
funds made available under subsection (a)
shall be used to carry out activities de-
scribed in paragraphs (1), (2), and (3) of sec-
tion 5.

(2) FISCAL YEARS 2006 THROUGH 2009.—For
each of fiscal years 2006 through 2009, not
more than 50 percent of the funds made
available under subsection (a) may be used
to carry out activities described in section
5(4).

(c) CONTRACT AUTHORITY.—Funds author-
ized under this section shall be available for
obligation in the same manner as if the
funds were apportioned under chapter 1 of
title 23, United States Code, except that the
Federal share of the cost of—

(1) any activity described in paragraph (1),
(2), or (3) of section 5 shall be 100 percent;
and

(2) any activity described in section 5(4)
shall not exceed 80 percent.

(d) AVAILABILITY OF FUNDS.—Funds made
available under this section shall be avail-
able to the Secretary through the Transpor-
tation Planning, Research, and Development
Account of the Office of the Secretary of
Transportation.

THE SECRETARY OF TRANSPORTATION,
Washington, DC., April 9, 2002.
Hon. JEFF BINGAMAN,
U.S. Senate,
Washington, DC.

DEAR JEFF: Thank you for your letter of
January 30 expressing your strong support to
continue the development of the National
Transportation Network Analysis Capability
(NTNAC). The U.S. Department of Transpor-
tation’s (DOT) Office of Policy and the Fed-
eral Highway Administration (FHWA) have
been working closely with Los Alamos Na-
tional Laboratory to develop this tool.

During 1998, Los Alamos National Labora-
tory developed a prototype NTNAC with
funding provided by the DOT (850,000 from
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the Office of the Secretary’s Transportation
Policy Development Office), the U.S. Depart-
ment of Defense (TRANSCOM’s Military
Transportation Management Command), and
the Laboratory’s own internal research and
development program. This effort dem-
onstrated the technical feasibility of build-
ing a national transportation network that
can simulate the movements of individual
carriers (trucks, trains, planes, water ves-
sels, and pipelines) and individual freight
shippers.

During 1999, FHWA provided $750,000 to fur-
ther develop NTNAC and to complete the
study ‘‘National Transportation Impact of
Latin American Trade Flows.”

The DOT agrees that NTNAC shows great
promise of producing a tool that would be
useful for analyzing the national transpor-
tation system as a single, integrated system.
We agree that NTNAC would provide DOT
with important new capabilities to assess
and formulate critical policy and investment
options and to help address homeland secu-
rity and vulnerabilities in the Nation’s
transportation network.

However, the Department’s budget is very
limited. It would be difficult to find funding
to continue the project this year. If funding
should become available, we will give pri-

ority consideration to continuing the
NTNAC development effort.
Again, I very much appreciate your

thoughts on the importance of continuing
the development of NTNAC. If I can provide
further information or assistance, please fell
free to call me.
Sincerely yours,
NORMAL Y. MINETA.

By Mrs. LINCOLN (for herself,
Mr. GRASSLEY, Mr. HAGEL, Mr.
DAYTON, Mr. DURBIN, Mr. HAR-
KIN, Mr. COLEMAN and Mr.
JOHNSON):

S. 355. A bill to amend the Internal
Revenue Code of 1986 to allow a credit
for biodiesel fuel; to the Committee on
Finance.

By Mrs. LINCOLN (for herself,
Mr. BOND, and Mr. TALENT):

S. 356. A Dbill to amend the Energy
Policy Act of 1992 to increase the al-
lowable credit for biodiesel use under
the alternatively fueled vehicle pur-
chase requirement; to the Committee
on energy and Natural Resources.

By Mrs. LINCOLN (for herself,
Mr. HAGEL, Mr. KERRY, and Mr.
SMITH):

S. 357. A Dbill to amend the Internal
Revenue Code of 1986 to modify the
credit for the production of fuel from
nonconventional sources to include
production of fuel from agricultural
and animal waste; to the Committee on
Finance.

By Mrs. LINCOLN:

S. 358. A Dbill to amend the Internal
Revenue Code of 1986 to modify the
credit for the production of fuel from
nonconventional sources for the pro-
duction of electricity to include land-
fill gas; to the Committee on Finance.

By Mrs. LINCOLN (for herself

and Mr. AKAKA):
S. 359. A Dbill to amend the Internal
Revenue Code of 1986 to modify the
credit for the production of electricity
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to include electricity produced from
municipal solid waste; to the Com-
mittee on Finance.

By Mrs. LINCOLN:

S. 360. A bill to amend the Internal
Revenue Code of 1986 to treat natural
gas distribution lines as 10-year prop-
erty for depreciation purposes; to the
Committee on Finance

By Mrs. LINCOLN (for herself,
Mr. ALLARD, Mr. GRASSLEY, Mr.

HARKIN, Ms. STABENOW, Mr.
HAGEL, Mr. LEVIN, and Mr.
DEWINE):

S. 361. A bill to amend the Internal
Revenue Code of 1986 to allow for an
energy efficient appliance credit; to
the Committee on Finance.

Mrs. LINCOLN. Mr. President, I rise
today to introduce my package of al-
ternative energy and energy efficiency
bills. These bills all work in concert to-
ward a single goal—promoting the use
of cleaner, renewable energy for this
nation.

For several decades, the U.S. has re-
lied on foreign sources of energy sup-
ply. Worldwide demand for energy has
continued to increase, while our do-
mestic resource base has decreased,
leaving the country vulnerable in the
event of foreign supply disruptions.
This year, the U.S. will import 60 per-
cent of its crude oil needs this year.
The events of September 11th have fo-
cused attention on the need to develop
a new energy policy that focuses on
creating new domestic sources. Our Na-
tion needs to explore and develop all
possible domestic options as resources
for our energy supply. To reduce our
dependence on foreign imports, it is
imperative that policy makers create
incentives to promote technologies
that can produce quality alternative
products. Our national security de-
mands that the government undertake
programs which assure the implemen-
tation of real alternative fuel tech-
nologies.

It is in the best security interests of
our Nation to reduce our reliance on
foreign energy suppliers. We can no
longer afford to be subject to the
whims and manipulations of foreign
cartels like OPEC. Added to these
threats posed by OPEC and the insta-
bility of the Middle East are the even
more sinister possibilities that we face
in other parts of the world. Develop-
ments in many regions of the world
where much of today’s energy supplies
are obtained—West Africa, the Caspian
Sea, Indonesia, Venezuela, and so
forth—clearly serve notice that our Na-
tion cannot continue to depend on
these areas for our future energy needs.
These events make it more pressing
than ever that we proceed forward with
the development of our own domestic
alternative energy resources.

In the last Congress, both the House
and the Senate passed comprehensive
energy bills that would have brought
us closer to these goals. In the Senate
bill, we were able to strike a delicate
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balance between using our resources
for energy and preserving our environ-
ment for future generations. I was
pleased with the Senate version of the
Energy Policy Act of 2002, and was dis-
appointed that conferees were unable
to iron out differences with the House
of Representatives before adjournment.
We must make energy independence a
national priority because it is now es-
sential to our homeland security.

Looking ahead, I will continue my
work to build a cohesive national en-
ergy policy that ultimately reduces our
dependence on foreign oil. To accom-
plish this goal, we must provide access
to more resources, transmit these re-
sources to the consumer, and encour-
age industrial and individual con-
sumers to use more renewable energy
sources. These important steps will
lead to greater reliability and lower
energy costs for consumers.

We should all work again in the 108th
Congress to adopt a comprehensive en-
ergy plan that sets America on the
road to energy independence and
assures consumers of a reliable and af-
fordable energy supply.

The legislation I am introducing
today will encourage production of bio-
diesel and its use in this country; to
promote the manufacture of energy ef-
ficient home appliances; to encourage
the use of fuels produced from animal
and agricultural wastes; to encourage
the use of our waste sources such as
landfill gas and municipal solid waste
to produce energy; and to spur the in-
vestment in delivering fuels to rural
America. These incentives for produc-
tion and use of clean and renewable
fuels can help bridge the investment
cost gap between production of petro-
leum and renewable energy.

BEach of these bills were either in-
cluded or debated in the Senate during
last year’s Senate consideration and
passage of the energy bill. I look for-
ward to their inclusion in the debate
and inclusion in any energy bill to be
passed by the Senate during the 108th
Congress.

The first bill I am introducing today
is the Biodiesel Promotion Act of 2003.
I am pleased to be joined in intro-
ducing this bill by Senators GRASSLEY,
HAGEL, DAYTON, HARKIN, DURBIN, COLE-
MAN, and JOHNSON. This legislation will
provide tax incentives for the produc-
tion of biodiesel from agricultural oils,
recycled oils, and animal fats and will
ensure that biodiesel becomes a central
component of this nation’s automobile
fuel market.

This legislation is identical to lan-
guage authored by myself and Senator
GRASSLEY included in the last
Congress’s Energy Bill. It is intended
to be a starting point for our debate
and discussion as we draft an energy
bill for consideration in this Congress.

This legislation will provide a partial
exemption from the diesel excise tax
for diesel blended with biodiesel. Spe-
cifically, the bill provides a one-cent
reduction for every percent of biodiesel
from virgin agricultural oils blended
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with diesel up to 20 percent. The legis-
lation will also provide a half-cent re-
duction for every percent of biodiesel
from recycled agricultural oils or ani-
mal fats.

Also importantly, in the year that we
are to reauthorize the Transportation
Enhancement Act of 1996, the bill pro-
vides for reimbursing the Highway
Trust Fund from the USDA Commodity
Credit Corporation, CCC. This proce-
dure will protect the Trust Fund from
lost revenues due to the biodiesel in-
centive while providing a much-needed
boost to our nation’s biodiesel indus-
try. The cost to the CCC would be off-
set at least initially by the savings
under the marketing loan program.

Biodiesel, which can be made from
just about any agricultural oil includ-
ing oils from soybeans, cottonseed, or
rice, is completely renewable, contains
no petroleum, and can be easily blend-
ed with petroleum diesel. A biodiesel-
diesel blend typically contains up to 20
percent renewable content. It can be
added directly into the gas tank of a
compression-ignition, diesel engine ve-
hicle with no major modifications. Bio-
diesel is completely biodegradable and
non-toxic, contains no sulfur, and it is
the first and only alternative fuel to
meet EPA’s Tier I and II health effects
testing standards. Biodiesel also stands
ready to help us reach the EPA’Ss new
rule to reduce the sulfur content of
highway diesel fuel by over 95 percent.

Even after years of research and mar-
ket development, biodiesel is not yet
cost-competitive with petroleum die-
sel. In order to be so, market support
and tax incentives are needed. I believe
the provisions provided in this bill will
help in leveling the field for biodiesel
blends and help jumpstart this new in-
dustry.

The time is right for this investment.
It is right for our rural economy, for
our environment, and for our national
energy security and I encourage my
colleagues to join us in supporting the
Biodiesel Promotion Act of 2003.

The second component of my package
is the EPACT Alternative Fuel Flexi-
bility Act of 2003. I am pleased to be
joined today by Senators BOND and
TALENT in introducing this legislation.

The purpose of this legislation is to
place biodiesel fuel on equal footing
with every other alternative motor fuel
used in this nation.

The Energy Policy Act of 1992,
EPACT, set a national objective to
shift the focus of national energy de-
mand away from imported oil toward
renewable and domestically produced
energy sources. When EPACT was
passed in 1992, it recognized ethanol,
natural gas, propane, electricity, and
methanol as alternative fuels. The
original list of alternative fuels did not
include biodiesel because the tech-
nology had not been fully developed.

EPACT set a goal to replace 10 per-
cent of petroleum-based fuels by 2000
and 30 percent by the year 2010. How-
ever, a GAO report issued in July of
2001 noted that ‘‘limited progress has
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been made in increasing the numbers of
alternative fuel vehicles, AFV, in the
national vehicle fleet and the use of al-
ternative fuels” as compared to con-
ventional vehicles and fuels.

We did not meet the original EPACT
goals of replacing 10 percent of petro-
leum-based fuels by 2000. Today we are
not on track to meet the goal of 30 per-
cent by the year 2010. In fact, we
haven’t even come close, and that’s
partly a result of not allowing all al-
ternative fuels to be used to meet the
EPACT alternative fuel mandates.

This legislation will significantly in-
crease the use of alternative fuels by
allowing EPACT covered fleets to meet
up to 100 percent of the EPACT pur-
chase requirements through the use of
biodiesel. Currently, covered fleets can
only meet up to 50 percent of purchase
requirements with biodiesel.

By offering an additional option for
the use of alternative fuels, we will
widen the possibilities for these fuels
to be made more widely available.
Fleets will continue to have the option
to choose the complying vehicles and
fuels that best meet their needs. This
legislation is not expected to affect
fleets that are currently using ethanol
or natural gas. But this legislation
does provide a further option for alter-
native fuel vehicles. Furthermore, it
does not directly displace natural gas
or ethanol sales, since biodiesel is used
in medium- and heavy-duty trucks
rather than light-duty vehicles.

By allowing fleets to meet 100 per-
cent of their AFV requirement by
using biodiesel, we’ll take a positive
step toward moving this country away
from dependence on petroleum-based
motor fuels and toward alternative
motor fuels. I urge all of my colleagues
to support this legislation.

The third bill I introduce today as
part of my energy independence pack-
age is the Animal and Agricultural
Waste Renewable Energy Production
Act of 2003. I am pleased to be joined
today by Senators HAGEL, BOND, and
KERRY in introducing this legislation.

This legislation would provide a cred-
it under Section 29 of the tax code for
the production of fuels from animal
and agricultural wastes.

Thanks to new technological devel-
opments, we can now produce signifi-
cant quantities of alternative fuels
from agricultural and animal wastes in
an environmentally friendly manner.
Production incentives are needed to as-
sure implementation and commer-
cialization of this new generation of
technology.

Section 29 was originally enacted to
provide an incentive to produce alter-
native and hard-to-reach fuels that
could compete with fossil fuels and
hopefully reduce the nation’s depend-
ence on foreign oil. As originally en-
acted, a number of ‘‘non-conventional
fuels” were eligible for the credit, in-
cluding the following: oil from shale;
oil from tar sands; natural gas from
geo-pressured brine, coal seams, Devo-
nian shale, or tight sands; liquid, gas-
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eous or solid synthetic fuel from coal,
including coke and coke by-products;
gas from biomass, including wood;
steam from solid agricultural by-prod-
ucts; and processed solid wood fuels.

Other biomass by-products, such as
agricultural and animal oils and solids,
also should qualify the same as liquid
or gaseous synthetic fuels derived from
coal.

New technological advances have
been developed which will convert
these biomass wastes efficiently to al-
ternative fuels. The most readily avail-
able of these wastes are agricultural
and animal wastes, municipal wastes,
plastics, used tires, and forest product
wastes. This production incentive op-
portunity would provide significant
new annual quantities of alternative
fuel to replace foreign imported oil and
should be considered a government in-
vestment in the nation’s future.

If these incentives are implemented,
large marketable quantities of quality
alternative fuel products can be pro-
duced as a replacement for foreign im-
ported oil. These processes can achieve
the desired results in an environ-
mentally positive way that essentially
converts all wastes to products and
provides an answer for waste disposal
problems. To achieve these results, fi-
nancial incentives need be provided
from the government. Section 29
should be extended to include alter-
native fuels produced from all biomass
wastes and I encourage all of my col-
leagues to join us in supporting this
legislation.

The fourth bill I am introducing
today is the Capturing Landfill Gas for
Energy Act of 2003. This legislation
will provide a credit under either Sec-
tion 29 or Section 45 of the tax code for
the production of energy from landfill
gas, LFG. It is designed to encourage
additional collection and productive
use of methane gas generated by gar-
bage decomposing in America’s land-
fills. LFG is a renewable fuel that can
be used directly as an energy source for
heating, as a clean burning vehicle
fuel, as a hydrogen source for fuel cells.
Furthermore, it can power generators
to produce electricity.

Congress recognized the importance
of LFG for energy diversity and na-
tional security by providing such a
credit in 1980 and extending it for near-
ly two decades. With today’s critical
energy needs and emphasis on distrib-
uted generation, this incentive makes
more sense than ever. Most of the 360
LFG projects that currently are oper-
ating were made economically feasible
by the ‘‘non-conventional-source fuel”
production tax credit under Section 29
of the tax code.

But since June 30, 1998, that credit to
encourage construction of new LFG
projects has been unavailable, and few
have been constructed since that date.
The U.S. Environmental Protection
Agency estimates that 600-700 more
LFG projects could be constructed na-
tionwide if there were sufficient eco-
nomic incentives in place to foster
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their development. With such incen-
tives, it is likely that about 55 new
projects would be brought on line each
year. Just one medium-sized project
could provide three megawatts of elec-
trical power capacity—enough to meet
the electricity needs of 3,000 homes
each year.

In addition to the value of LFG as an
important contribution to our overall
energy strategy, there are compelling
environmental reasons to encourage
these projects. Uncontrolled landfill
gas can create fire hazards and odors
and can impair air quality. The meth-
ane in landfill gas is 21 times more po-
tent than carbon dioxide as a green-
house gas. Even the large landfills that
are required under the Clean Air Act to
collect their gas and control non-meth-
ane organic compounds often find it
more economic to simply flare or oth-
erwise waste the gas rather than use
the methane. Some smaller landfills
are not required to collect the gas, and
may continue to emit it for decades
under the Clean Air Act. Thus, LFG
projects not only reduce local and re-
gional air pollution while yielding a re-
newable source of energy, they can also
reduce the country’s yearly emissions
of greenhouse gases by a very substan-
tial amount at a relatively small cost.

Unfortunately, the potential energy
and environmental benefits of future
LFG projects are substantial, but they
will be lost without adequate LFG tax
provisions to support project develop-
ment. On average, the total capital
cost of constructing an LFG-fueled
electricity generating project is about
$1 million per megawatt, and the an-
nual operating and maintenance costs
average another $150,000 per megawatt.
The average capital cost of a new di-
rect use fuel production and delivery
project is about $2.5 million, with an-
nual operation and maintenance costs
of about $350,000.

My bill proposes sufficient, yet sen-
sible, tax incentives to encourage these
large investments, and I urge my col-
leagues to join me and support LFG
tax credits.

Today I am also pleased to be joined
by Senator AKAKA in introducing the
fifth component of my energy pack-
age—the Waste to Energy Utilization
Act of 2003. This legislation will pro-
vide a credit under Section 45 of the
tax code for new waste-to-energy facili-
ties or new generating units at existing
facilities. Such a tax credit encourages
clean renewable electricity and pro-
motes energy diversity, while helping
cities meet the challenge of trash dis-
posal.

Nearly 2000 communities nationwide
rely on waste-to-energy facilities to
safely dispose of trash and generate
clean, renewable energy that meets the
power need of more than two and a half
million homes. The U.S. Conference of
Mayors has repeatedly urged Congress
to include provisions that promote
waste-to-energy in tax legislation and
they are joined by the National Asso-
ciation of Regulatory Utility Commis-
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sioners, the Business Council for Sus-
tainable Energy, the U.S. Chamber of
Commerce, and the International
Brotherhood of Boilermakers.

Arkansas stands with other environ-
mentally conscious States in under-
standing that waste-to-energy tech-
nology saves valuable land and signifi-
cantly reduces the amount of green-
house gases that would have been re-
leased into our atmosphere without its
operation. The volume of waste is re-
duced by greater than 90 percent in a
waste-to-energy facility, and EPA has
confirmed that more than 33 million
tons of greenhouse gases are avoided
annually by the combustion of munic-
ipal solid waste. Municipal solid waste
is a sustainable source of clean, renew-
able energy.

Local governments spent about $1
billion over the past five years on air
pollution control equipment to comply
with EPA’s Maximum Achievable Con-
trol Technology, MACT, standards re-
quired under the Clean Air Act. These
retrofits have made waste-to-energy
one of the cleanest power generators in
the country. In June, EPA announced
that these facilities have shown ‘‘out-
standing performance’ resulting in
“dramatic decreases’ in emissions, re-
sulting in reductions of mercury emis-
sions of more than 95 percent from a
decade ago. Communities with waste-
to-energy facilities recycle 33 percent
of their trash, on average, and histori-
cally have more successful recycling
programs than cities without waste-to-
energy plants.

We must sustain a level marketplace
to achieve energy diversity and eco-
nomic growth. I believe this Senate
should pass tax legislation that in-
cludes production tax credits to spur
energy generation, and I encourage all
of my colleagues to join us and support
this legislation.

The sixth bill I introduce today is the
Resource Efficient Appliance Incen-
tives Act of 2003. I am pleased to be
joined in introducing this bill by Sen-
ators ALLARD, GRASSLEY, HARKIN, STA-
BENOW, HAGEL, LEVIN, and DEWINE.

This legislation will provide a tax
credit for the production of super en-
ergy-efficient clothes washers and re-
frigerators if those appliances exceed
new Federal energy efficiency stand-
ards. The tax credit would only be
available for five years and would be
capped for each manufacturer.

In 2001, the Department of Energy
issued new energy efficiency standards
for clothes washers. This agreement ac-
companies rules for higher efficiency
refrigerators issued by the department
two years ago. The new rules are sig-
nificant because clothes washers,
clothes dryers, and refrigerators ac-
count for approximately 15 percent of
all household energy consumed in the
U.S. annually. The tax incentives con-
tained in this legislation are con-
structed to encourage manufacturers
not only to exceed these new efficiency
requirements, but to exceed them by
up to 35 percent.
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Tax incentives are essential to accel-
erate the production and market pene-
tration of leading-edge appliance tech-
nologies that create significant envi-
ronmental benefits. The need for super
energy-efficient appliances is greater
this year than at any time in the past
20 years. Over the life of the appli-
ances, over 200 trillion BTUs of energy
will be saved. This is the equivalent of
taking 2.3 million cars off the road or
making available for other uses the en-
ergy of six coal-fired power plants for a
year.

In addition, the clothes washers will
reduce the amount of water necessary
to wash clothes by 870 billion gallons,
an amount equal to the needs of every
household in a city the size of Phoenix,
Arizona for two years. The water sav-
ings attributable to these new tech-
nology machines is not based on some
computer generated model but an ac-
tual case study that gathered data in
the small community of Bern, KS by
the Dept. of Energy’s esteemed Oak
Ridge National Laboratory in 1998.

The Association of Home Appliance
Manufacturers estimates these super
energy-efficient appliances could save
the average family $100 per year—or
$1,400 per family over the lifetime of
the appliance. This legislation will cre-
ate the incentives necessary to in-
crease the production and sale of these
super energy-efficient appliances in the
short term while passing along energy
savings to the American consumer.

As a DOE analysis indicates, high ef-
ficiency washers and refrigerators are
significantly more expensive to manu-
facture than those that simply meet
existing federal standards. Further,
market surveys of consumers indicate
that they are generally not willing to
pay more for high efficiency appli-
ances, even when it can be dem-
onstrated that high efficiency appli-
ances will generate greater savings in
utility costs over time. The tax credit
will provide an incentive for manufac-
turers to develop a greater selection of
super efficient models that will appeal
to consumers at all price points. In ad-
dition, to assure increased sales of
these appliances, manufacturers will be
encouraged to redirect their marketing
and advertising resources toward the
high efficiency models. Enactment of
this legislation will bring immediate,
significant, and lasting environmental
benefits to the nation, and I encourage
all of my colleagues to join us in sup-
porting in this effort.

The final bill I am introducing today
is the Gas Distribution Infrastructure
Investment Act of 2003. This legislation
will amend the Internal Revenue Code
to modify the depreciation of natural
gas pipelines, equipment, and infra-
structure assets from 20 to 10 years.

America’s demand for energy is ex-
pected to grow by 32 percent during the
next 20 years. Consumer demand for
natural gas will grow at almost twice
that rate, due to its economic, environ-
mental, and operational benefits. That
level of natural gas use is almost 60
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percent greater than the highest re-
corded level. To satisfy this projected
demand, we must substantially expand
our existing gas infrastructure. This is
especially true with respect to the de-
livery sector. Higher capacity utiliza-
tion of existing infrastructure will
meet some of this increased demand,
but the delivery sector still will re-
quire capital investments of at least
$123 billion for infrastructure enhance-
ment and additions.

Shrinking the lifetime over which an
asset is depreciated does not change
the amount of expense a company is al-
lowed to claim over the asset’s useful
life, but simply shortens the expensing
period for tax purposes. This shortened
tax life generates higher cash flows in
terms of reduced tax liability during
the asset’s early useful lifetime. Con-
versely, the cash flows are decreased,
relative to the longer depreciation life,
during the later part of the asset’s use-
ful life. The overall impact is zero on a
gross basis.

I urge my colleagues to support this
important legislation. Infrastructure
development and expansion is crucial if
America’s homes are to continue to
rely on clean-burning natural gas to
heat their homes and fuel their appli-
ances.

I ask unanimous consent that each of
the seven bills I am introducing today
be printed in the RECORD.

There being no objection, the bills
were ordered to be printed in the
RECORD, as follows:

S. 355

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Biodiesel
Promotion Act of 2003"".

SEC. 2. INCENTIVES FOR BIODIESEL.

(a) CREDIT FOR BIODIESEL USED AS A
FUEL.—

(1) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to business re-
lated credits) is amended by inserting after
section 40 the following new section:

“SEC. 40A. BIODIESEL USED AS FUEL.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the biodiesel fuels credit determined
under this section for the taxable year is an
amount equal to the biodiesel mixture cred-
it.

“(b) DEFINITION OF BIODIESEL MIXTURE
CREDIT.—For purposes of this section—

(1) BIODIESEL MIXTURE CREDIT.—

‘““(A) IN GENERAL.—The biodiesel mixture
credit of any taxpayer for any taxable year
is the sum of the products of the biodiesel
mixture rate for each qualified biodiesel
mixture and the number of gallons of such
mixture of the taxpayer for the taxable year.

‘(B) BIODIESEL MIXTURE RATE.—For pur-
poses of subparagraph (A), the biodiesel mix-
ture rate for each qualified biodiesel mixture
shall be—

‘(i) in the case of a mixture with only bio-
diesel V, 1 cent for each whole percentage
point (not exceeding 20 percentage points) of
biodiesel V in such mixture, and

‘“(ii) in the case of a mixture with biodiesel
NV, or a combination of biodiesel V and bio-
diesel NV, 0.5 cent for each whole percentage
point (not exceeding 20 percentage points) of
such biodiesel in such mixture.
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“‘(2) QUALIFIED BIODIESEL MIXTURE.—

‘“(A) IN GENERAL.—The term ‘qualified bio-
diesel mixture’ means a mixture of diesel
and biodiesel V or biodiesel NV which—

‘(i) is sold by the taxpayer producing such
mixture to any person for use as a fuel, or

‘(ii) is used as a fuel by the taxpayer pro-
ducing such mixture.

‘“(B) SALE OR USE MUST BE IN TRADE OR
BUSINESS, ETC.—

‘(i) IN GENERAL.—Biodiesel V or biodiesel
NV used in the production of a qualified bio-
diesel mixture shall be taken into account—

‘“(I) only if the sale or use described in sub-
paragraph (A) is in a trade or business of the
taxpayer, and

‘“(IT) for the taxable year in which such
sale or use occurs.

¢‘(ii) CERTIFICATION FOR BIODIESEL V.—Bio-
diesel V used in the production of a qualified
biodiesel mixture shall be taken into ac-
count only if the taxpayer described in sub-
paragraph (A) obtains a certification from
the producer of the biodiesel V which identi-
fies the product produced.

¢“(C) CASUAL OFF-FARM PRODUCTION NOT ELI-
GIBLE.—No credit shall be allowed under this
section with respect to any casual off-farm
production of a qualified biodiesel mixture.

““(c) COORDINATION WITH EXEMPTION FROM
EXCISE TAX.—The amount of the credit de-
termined under this section with respect to
any biodiesel V shall, under regulations pre-
scribed by the Secretary, be properly reduced
to take into account any benefit provided
with respect to such biodiesel V solely by
reason of the application of section 4041(n) or
section 4081(f).

‘(d) DEFINITIONS AND SPECIAL RULES.—For
purposes of this section—

‘(1) BIODIESEL V DEFINED.—The term ‘bio-
diesel V'’ means the monoalkyl esters of long
chain fatty acids derived solely from virgin
vegetable oils for use in compressional-igni-
tion (diesel) engines. Such term shall include
esters derived from vegetable oils from corn,
soybeans, sunflower seeds, cottonseeds,
canola, crambe, rapeseeds, safflowers,
flaxseeds, rice bran, and mustard seeds.

¢‘(2) BIODIESEL NV DEFINED.—The term ‘bio-
diesel NV’ means the monoalkyl esters of
long chain fatty acids derived from non-
virgin vegetable oils or animal fats for use in
compressional-ignition (diesel) engines.

“(3) REGISTRATION REQUIREMENTS.—The
terms ‘biodiesel V' and ‘biodiesel NV’ shall
only include a biodiesel which meets—

‘(i) the registration requirements for fuels
and fuel additives established by the Envi-
ronmental Protection Agency under section
211 of the Clean Air Act (42 U.S.C. 7545), and

‘‘(i1) the requirements of the American So-
ciety of Testing and Materials D6751.

‘(4) BIODIESEL MIXTURE NOT USED AS A
FUEL, ETC.—

““(A) IMPOSITION OF TAX.—If—

‘(i) any credit was determined under this
section with respect to biodiesel V or bio-
diesel NV used in the production of any
qualified biodiesel mixture, and

‘‘(ii) any person—

“(I) separates such biodiesel from the mix-
ture, or

“(II) without separation, uses the mixture
other than as a fuel,
then there is hereby imposed on such person
a tax equal to the product of the biodiesel
mixture rate applicable under subsection
(b)(1)(B) and the number of gallons of the
mixture.

‘(B) APPLICABLE LAWS.—AIll provisions of
law, including penalties, shall, insofar as ap-
plicable and not inconsistent with this sec-
tion, apply in respect of any tax imposed
under subparagraph (A) as if such tax were
imposed by section 4081 and not by this chap-
ter.
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‘‘(5) PASS-THRU IN THE CASE OF ESTATES AND
TRUSTS.—Under regulations prescribed by
the Secretary, rules similar to the rules of
subsection (d) of section 52 shall apply.

‘“‘(e) ELECTION TO HAVE BIODIESEL FUELS
CREDIT NOT APPLY.—

‘(1) IN GENERAL.—A taxpayer may elect to
have this section not apply for any taxable
year.

‘(2) TIME FOR MAKING ELECTION.—An elec-
tion under paragraph (1) for any taxable year
may be made (or revoked) at any time before
the expiration of the 3-year period beginning
on the last date prescribed by law for filing
the return for such taxable year (determined
without regard to extensions).

“(3) MANNER OF MAKING ELECTION.—An
election under paragraph (1) (or revocation
thereof) shall be made in such manner as the
Secretary may by regulations prescribe.

“(f) TERMINATION.—This section shall not
apply to any fuel sold after December 31,
2005.".

(2) CREDIT TREATED AS PART OF GENERAL
BUSINESS CREDIT.—Section 38(b) of the Inter-
nal Revenue Code of 1986 is amended by
striking ‘“‘plus’ at the end of paragraph (14),
by striking the period at the end of para-
graph (15) and inserting ¢, plus’’, and by add-
ing at the end the following new paragraph:

¢“(16) the biodiesel fuels credit determined
under section 40A(a).”.

(3) CONFORMING AMENDMENTS.—

(A) Section 39(d) of the Internal Revenue
Code of 1986 is amended by adding at the end
the following new paragraph:

“(11) NO CARRYBACK OF BIODIESEL FUELS
CREDIT BEFORE JANUARY 1, 2003.—No portion of
the unused business credit for any taxable
year which is attributable to the biodiesel
fuels credit determined under section 40A
may be carried back to a taxable year begin-
ning before January 1, 2003.”".

(B) Section 196(c) of such Code is amended
by striking ‘‘and” at the end of paragraph
(9), by striking the period at the end of para-
graph (10), and by adding at the end the fol-
lowing new paragraph:

¢“(11) the biodiesel fuels credit determined
under section 40A(a).”.

(C) Section 6501(m) of such Code is amend-
ed by inserting ‘‘40A(e),” after *‘40(f),”.

(D) The table of sections for subpart D of
part IV of subchapter A of chapter 1 of such
Code is amended by adding after the item re-
lating to section 40 the following new item:

‘“‘Sec. 40A. Biodiesel used as fuel.”.

(4) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to tax-
able years beginning after December 31, 2002.

(b) REDUCTION OF MOTOR FUEL EXCISE
TAXES ON BIODIESEL V MIXTURES.—

(1) IN GENERAL.—Section 4081 of the Inter-
nal Revenue Code of 1986 (relating to manu-
facturers tax on petroleum products) is
amended by adding at the end the following
new subsection:

¢(f) BIODIESEL V MIXTURES.—Under regula-
tions prescribed by the Secretary—

‘(1) IN GENERAL.—In the case of the re-
moval or entry of a qualified biodiesel mix-
ture with biodiesel V, the rate of tax under
subsection (a) shall be the otherwise applica-
ble rate reduced by the biodiesel mixture
rate (if any) applicable to the mixture.

¢“(2) TAX PRIOR TO MIXING.—

‘““(A) IN GENERAL.—In the case of the re-
moval or entry of diesel fuel for use in pro-
ducing at the time of such removal or entry
a qualified biodiesel mixture with biodiesel
V, the rate of tax under subsection (a) shall
be the rate determined under subparagraph
(B).

‘(B) DETERMINATION OF RATE.—For pur-
poses of subparagraph (A), the rate deter-
mined under this subparagraph is the rate
determined under paragraph (1), divided by a
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percentage equal to 100 percent minus the

percentage of biodiesel V which will be in

the mixture.

‘(3) DEFINITIONS.—For purposes of this sub-
section, any term used in this subsection
which is also used in section 40A shall have
the meaning given such term by section 40A.

‘“(4) CERTAIN RULES TO APPLY.—Rules simi-
lar to the rules of paragraphs (6) and (7) of
subsection (c¢) shall apply for purposes of this
subsection.”.

(2) CONFORMING AMENDMENTS.—

(A) Section 4041 of the Internal Revenue
Code of 1986 is amended by adding at the end
the following new subsection:

‘‘(n) BIODIESEL V MIXTURES.—Under regula-
tions prescribed by the Secretary, in the case
of the sale or use of a qualified biodiesel mix-
ture (as defined in section 40A(b)(2)) with
biodiesel V, the rates under paragraphs (1)
and (2) of subsection (a) shall be the other-
wise applicable rates, reduced by any appli-
cable biodiesel mixture rate (as defined in
section 40A(b)(1)(B)).”.

(B) Section 6427 of such Code is amended by
redesignating subsection (p) as subsection (q)
and by inserting after subsection (o) the fol-
lowing new subsection:

‘“(p) BIODIESEL V MIXTURES.—Except as
provided in subsection (k), if any diesel fuel
on which tax was imposed by section 4081 at
a rate not determined under section 4081(f) is
used by any person in producing a qualified
biodiesel mixture (as defined in section
40A(b)(2)) with biodiesel V which is sold or
used in such person’s trade or business, the
Secretary shall pay (without interest) to
such person an amount equal to the per gal-
lon applicable biodiesel mixture rate (as de-
fined in section 40A(b)(1)(B)) with respect to
such fuel.”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to any
fuel sold after December 31, 2002, and before
January 1, 2006.

(¢) HIGHWAY TRUST FUND HELD HARM-
LESS.—There are hereby transferred (from
time to time) from the funds of the Com-
modity Credit Corporation amounts deter-
mined by the Secretary of the Treasury to be
equivalent to the reductions that would
occur (but for this subsection) in the receipts
of the Highway Trust Fund by reason of the
amendments made by this section.

S. 356

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “EPACT Al-
ternative Fuel Flexibility Act of 2003"’.

SEC. 2. BIODIESEL FUEL USE CREDITS.

Section 312(b) of the Energy Policy Act of
1992 (42 U.S.C. 13220(b)) is amended—

(1) by striking ‘““(b) USE OF CREDITS.—’ and
all that follows through ‘At the request”
and inserting the following:

““(b) USE OF CREDITS.—At the request’’; and

(2) by striking paragraph (2).

S. 357

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. MODIFICATION OF CREDIT FOR PRO-
DUCTION OF FUEL FROM NON-
CONVENTIONAL SOURCES TO IN-
CLUDE PRODUCTION OF FUEL FROM
AGRICULTURAL AND ANIMAL
WASTE.

(a) IN GENERAL.—Section 29(c)(1) of the In-
ternal Revenue Code of 1986 (relating to defi-
nition of qualified fuels) is amended—

(1) by striking ‘‘and’ at the end of subpara-
graph (B)(ii),

(2) by striking the period at the end of sub-
paragraph (C) and inserting ‘¢, and’’, and

(3) by adding at the end the following new
subparagraph:
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‘(D) liquid, gaseous, or solid fuels from
qualified agricultural and animal waste, in-
cluding such fuels when used as feedstocks.”’.

(b) QUALIFIED AGRICULTURAL AND ANIMAL
WASTE.—

(1) IN GENERAL.—Section 29(c) of the Inter-
nal Revenue Code of 1986 is amended by add-
ing at the end the following new paragraph:

‘“(4) QUALIFIED AGRICULTURAL AND ANIMAL
WASTE.—The term ‘qualified agricultural and
animal waste’ means agriculture and animal
waste, including by-products, packaging, and
any materials associated with the proc-
essing, feeding, selling, transporting, or dis-
posal of agricultural or animal products or
wastes, including wood shavings, straw, rice
hulls, and other bedding for the disposition
of manure.”.

2) CONFORMING AMENDMENT.—Section
29(c)(3) of such Code is amended—

(A) by striking ‘“‘and” at the end of sub-
paragraph (A),

(B) by striking the period at the end of
subparagraph (B) and inserting ‘‘, and’’, and

(C) by adding at the end the following new
subparagraph:

‘(C) qualified agricultural and animal
waste.”’.

(c) EXTENSION OF CREDIT.—Section 29(g) of
the Internal Revenue Code of 1986 (relating
to extension for certain facilities) is amend-
ed by adding at the end the following new
paragraph:

“(3) FACILITIES PRODUCING FUELS FROM AG-
RICULTURAL AND ANIMAL WASTE.—In the case
of facility for producing qualified fuels de-
scribed in subsection (¢)(1)(D)—

‘“(A) for purposes of subsection (f)(1)(B),
such facility shall be treated as being placed
in service before January 1, 1993, if such fa-
cility is placed in service after January 1,
2003, and before January 1, 2008, and

‘(B) if such facility is originally placed in
service after December 31, 1992, paragraph (2)
of subsection (f) shall be applied with respect
to such facility by substituting ‘January 1,
2018’ for ‘January 1, 2003’.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to fuels sold
after the date of the enactment of this Act.

S. 358

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. CREDIT FOR PRODUCING FUEL FROM
LANDFILL GAS.

(a) IN GENERAL.—Section 29 of the Internal
Revenue Code of 1986 (relating to credit for
producing fuel from a nonconventional
source) is amended by adding at the end the
following new subsection:

““(h) EXTENSION AND MODIFICATION FOR FA-
CILITIES PRODUCING QUALIFIED FUELS FROM
LANDFILL GAS.—

‘(1) IN GENERAL.—In the case of a facility
for producing qualified fuel from landfill gas
which is placed in service after June 30, 1998,
and before January 1, 2008, this section shall
apply to fuel produced at such facility during
the 5-year period beginning on the later of—

‘“(A) the date such facility was placed in
service, or

‘“(B) the date of the enactment of this sub-
section.

‘“(2) REDUCTION OF CREDIT FOR PRODUCTION
FROM CERTAIN LANDFILL GAS FACILITIES.—In
the case of a facility to which paragraph (1)
applies which is located at a landfill which is
required pursuant to 40 CFR 60.752(b)(2) or 40
CFR 60.33c to install and operate a collection
and control system which captures gas gen-
erated within the landfill, subsection (a)(1)
shall be applied to gas so captured by sub-
stituting ‘$2’ for ‘$3’ for the taxable year dur-
ing which such system is required to be in-
stalled and operated.
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‘(3) SPECIAL RULES.—In determining the
amount of credit allowable under this sec-
tion solely by reason of this subsection—

“‘(A) DAILY LIMIT.—The amount of qualified
fuels sold during any taxable year which
may be taken into account by reason of this
subsection with respect to any facility shall
not exceed an average barrel-of-oil equiva-
lent of 200,000 cubic feet of natural gas per
day. Days before the date the facility is
placed in service shall not be taken into ac-
count in determining such average.

‘(B) EXTENSION PERIOD TO COMMENCE WITH
UNADJUSTED CREDIT AMOUNT.—In the case of
fuels sold after 2003, subparagraph (B) of sub-
section (d)(2) shall be applied by substituting
‘2003’ for ‘1979°.”.

(b) ADDITIONAL DEFINITION.—Section 29(d)
of the Internal Revenue Code of 1986 (relat-
ing to other definitions and special rules) is
amended by adding at the end the following
new paragraph:

*“(9) LANDFILL GAS FACILITY.—

““(A) IN GENERAL.—A facility for producing
qualified fuel from landfill gas, placed in
service before, on, or after the date of the en-
actment of this paragraph, includes all wells,
pipes, and other gas collection equipment in-
stalled as part of the facility over the life of
the landfill, including any modifications or
expansions thereof, after the facility is first
placed in service.

‘“(B) LANDFILL GAS.—The term ‘landfill gas’
means gas derived from the biodegradation
of municipal solid waste.”’.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to fuel sold
after the date of the enactment of this Act.
SEC. 2. EXTENSION AND EXPANSION OF CREDIT

FOR PRODUCTION OF ELECTRICITY
TO PRODUCTION FROM LANDFILL
GAS.

(a) IN GENERAL.—Section 45(c)(1) of the In-
ternal Revenue Code of 1986 (defining quali-
fied energy resources) is amended by strik-
ing ‘‘and” at the end of subparagraph (B), by
striking the period at the end of subpara-
graph (C) and inserting ‘‘, and”’, and by add-
ing at the end the following new subpara-
graph:

(D) landfill gas.”.

(b) QUALIFIED FACILITY.—Section 45(c)(3) of
the Internal Revenue Code of 1986 (relating
to qualified facility) is amended by adding at
the end the following new subparagraph:

‘(D) LANDFILL GAS FACILITY.—In the case
of a facility using landfill gas to produce
electricity, the term ‘qualified facility’
means any such facility owned by the tax-
payer which is originally placed in service
before January 1, 2008.”’.

(c) SPECIAL RULES AND DEFINITIONS.—

1) REDUCED CREDIT FOR CERTAIN
PREEFECTIVE DATE FACILITIES.—Section 45(d)
of the Internal Revenue Code of 1986 (relat-
ing to definitions and special rules) is
amended by adding at the end the following
new paragraph:

‘() REDUCED CREDIT FOR CERTAIN
PREEFFECTIVE DATE FACILITIES.—In the case
of any facility described in subparagraph (D)
of paragraph (3) which is placed in service
before the date of the enactment of this sub-
paragraph—

““(A) subsection (a)(1) shall be applied by
substituting ‘1.0 cents’ for ‘1.5 cents’, and

‘“(B) the b-year period beginning on the
date of the enactment of this paragraph shall
be substituted in lieu of the 10-year period in
subsection (a)(2)(A)(ii).”.

(2) COORDINATION WITH SECTION 29.—Section
45(c)(3) of such Code (relating to qualified fa-
cility), as amended by subsection (b), is
amended by adding at the end the following
new subparagraph:

“(E) COORDINATION WITH SECTION 29.—The
term ‘qualified facility’ shall not include any
facility the production from which is taken
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into account in determining any credit under
section 29 for the taxable year or any prior
taxable year.”.

(3) LANDFILL GAS.—Section 45(c) of such
Code is amended by adding at the end the
following new paragraph:

‘‘(5) LANDFILL GAS.—The term ‘landfill gas’
means gas derived from the biodegradation
of municipal solid waste.”’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to elec-
tricity sold after the date of the enactment
of this Act.

S. 359

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Waste to En-
ergy Utilization Act of 2003,

SEC. 2. CREDIT FOR ELECTRICITY PRODUCED
FROM MUNICIPAL SOLID WASTE.

(a) IN GENERAL.—Section 45(c)(1) of the In-
ternal Revenue Code of 1986 (defining quali-
fied energy resources) is amended by strik-
ing ‘“‘and” at the end of subparagraph (B), by
striking the period at the end of subpara-
graph (C) and inserting ¢, and”’, and by add-
ing at the end the following new subpara-
graph:

‘(D) municipal solid waste.”’.

(b) QUALIFIED FACILITY.—Section 45(c)(3) of
the Internal Revenue Code of 1986 (relating
to qualified facility) is amended by adding at
the end the following new subparagraph:

‘(D) MUNICIPAL SOLID WASTE FACILITY.—

‘(i) IN GENERAL.—In the case of a facility
or unit using municipal solid waste to
produce electricity, the term ‘qualified facil-
ity’ means—

“(I) any facility owned by the taxpayer
which is originally placed in service on or
after date of the enactment of this subpara-
graph and before January 1, 2008, or

“(IT) any unit owned by the taxpayer which
is originally placed in service and added to
another facility on or after such date of en-
actment and before January 1, 2008.

‘“(ii) SPECIAL RULE.—In the case of a quali-
fied facility described in clause (i)(II), the 10-
year period referred to in subsection (a) shall
be treated as beginning no earlier than the
date of the enactment of this subparagraph.

‘(iii) CREDIT ELIGIBILITY.—In the case of
any qualified facility described in clause (i),
if the owner of such facility is not the pro-
ducer of the electricity, the person eligible
for the credit allowable under subsection (a)
is the lessee or the operator of such facil-
ity.”.

(c) DEFINITION.—Section 45(c) of the Inter-
nal Revenue Code of 1986 is amended by add-
ing at the end the following new paragraph:

“(b) MUNICIPAL SOLID WASTE.—The term
‘municipal solid waste’ has the meaning
given the term °‘solid waste’ under section
2(27) of the Solid Waste Disposal Act (42
U.S.C. 6903).”.

(d) No CREDIT FOR CERTAIN PRODUCTION.—
Section 45(d) of the Internal Revenue Code of
1986 (relating to definitions and special rules)
is amended by adding at the end the fol-
lowing new paragraph:

¢“(8) OPERATIONS INCONSISTENT WITH SOLID
WASTE DISPOSAL ACT.—In the case of a quali-
fied facility described in subsection (¢)(3)(D),
subsection (a) shall not apply to electricity
produced at such facility during any taxable
year if, during a portion of such year, there
is a certification in effect by the Adminis-
trator of the Environmental Protection
Agency that such facility was permitted in a
manner inconsistent with section 4003(d) of
the Solid Waste Disposal Act (42 U.S.C.
6943(d)).”.

(¢e) EFFECTIVE DATE.—The amendments
made by this section shall apply to elec-
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tricity sold after the date of the enactment
of this Act, in taxable years ending after
such date.

S. 360

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. NATURAL GAS DISTRIBUTION LINES
TREATED AS 10-YEAR PROPERTY.

(a) IN GENERAL.—Subparagraph (D) of sec-
tion 168(e)(3) of the Internal Revenue Code of
1986 (relating to classification of certain
property) is amended by striking ‘“‘and” at
the end of clause (i), by striking the period
at the end of clause (ii) and by inserting ‘,
and’’, and by adding at the end the following
new clause:

‘‘(iii) any natural gas distribution line.”.

(b) ALTERNATIVE SYSTEM.—The table con-
tained in section 168(g)(3)(B) of the Internal
Revenue Code of 1986 is amended by inserting

after the item relating to subparagraph
(D)(ii) the following:
CDIEID) eeevneiieeieeie e 207,

(c) ALTERNATIVE MINIMUM TAX EXCEP-
TION.—Subparagraph (B) of section 56(a)(1) of
the Internal Revenue Code of 1986 is amended
by inserting before the period the following:
‘‘or in clause (iii) of section 168(e)(3)(D)”’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to property
placed in service after the date of the enact-
ment of this Act.

S. 361

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Resource Ef-
ficient Appliance Incentives Act of 2003"".
SEC. 2. CREDIT FOR ENERGY EFFICIENT APPLI-

ANCES.

(a) IN GENERAL.—Subpart D of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to business-re-
lated credits) is amended by adding at the
end the following new section:

“SEC. 45G. ENERGY EFFICIENT APPLIANCE CRED-
IT.

‘‘(a) GENERAL RULE.—For purposes of sec-
tion 38, the energy efficient appliance credit
determined under this section for the taxable
year is an amount equal to the applicable
amount determined under subsection (b)
with respect to the eligible production of
qualified energy efficient appliances pro-
duced by the taxpayer during the calendar
year ending with or within the taxable year.

“(b) APPLICABLE AMOUNT; ELIGIBLE PRO-
DUCTION.—For purposes of subsection (a)—

‘(1) APPLICABLE AMOUNT.—The applicable
amount is—

““(A) $50, in the case of—

‘(i) a clothes washer which is produced in
2003 with at least a 1.26 MEF (at least 1.42
MEF for washers produced after 2003 but not
after 2006), or

‘(i) a refrigerator produced in 2003 which
consumes at least 10 percent less KWh per
year than the energy conservation standards
for refrigerators promulgated by the Depart-
ment of Energy effective July 1, 2001,

‘(B) $100, in the case of—

‘(i) a clothes washer which is produced in
2003 with at least a 1.42 MEF (at least 1.5
MEF for washers produced after 2003 and be-
fore 2008), or

‘“(ii) a refrigerator produced after 2002 and
before 2007 which consumes at least 15 per-
cent less KkWh per year (at least 20 percent
less KkWh per year for refrigerators produced
in 2007) than such energy conservation stand-
ards, and

“(C) $150, in the case of a refrigerator
which consumes at least 20 percent less KkWh
per year than such energy conservation
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standards and is produced after 2002 and be-
fore 2007.

*“(2) ELIGIBLE PRODUCTION.—

‘““(A) IN GENERAL.—The eligible production
of each category of qualified energy efficient
appliances is the excess of—

‘(i) the number of appliances in such cat-
egory which are produced by the taxpayer
during such calendar year, over

‘‘(ii) the average number of appliances in
such category which were produced by the
taxpayer during calendar years 2000, 2001,
and 2002.

‘“(B) CATEGORIES.—For purposes of sub-
paragraph (A), the categories are—

‘(i) clothes washers described in paragraph
DA,

‘‘(ii) clothes washers described in para-
graph ((B)(),

‘“(iii) refrigerators described in paragraph
(D(A)D),

‘(iv) refrigerators described in paragraph
(1H(B)(i), and

‘“(v) refrigerators described in paragraph
1)(©).

¢(C) SPECIAL RULE FOR 2003 PRODUCTION.—
For purposes of determining eligible produc-
tion for calendar year 2003—

‘(i) only production after the date of en-
actment of this section shall be taken into
account under subparagraph (A)(i), and

‘“(ii) the amount taken into account under
subparagraph (A)(ii) shall be an amount
which bears the same ratio to the amount
which would (but for this subparagraph) be
taken into account under subparagraph
(A)(i) as—

‘“(I) the number of days in calendar year
2003 after the date of enactment of this sec-
tion, bears to

¢(1IT) 365.

¢“(¢) LIMITATION ON MAXIMUM CREDIT.—

‘(1) IN GENERAL.—The maximum amount of
credit allowed under subsection (a) with re-
spect to a taxpayer for all taxable years
shall be $60,000,000 except that not more than
$30,000,000 shall be allowed for production of
any combination of clothes washers produced
with a 1.26 MEF (described in subsection
(b)(1)(A)(i)) and refrigerators described in
subsection (b)(1)(A)(i).

‘(2) LIMITATION BASED ON GROSS RE-
CEIPTS.—The credit allowed under subsection
(a) with respect to a taxpayer for the taxable
year shall not exceed an amount equal to 2
percent of the average annual gross receipts
of the taxpayer for the 3 taxable years pre-
ceding the taxable year in which the credit is
determined.

‘(3) GROSS RECEIPTS.—For purposes of this
subsection, the rules of paragraphs (2) and (3)
of section 448(c) shall apply.

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) QUALIFIED ENERGY EFFICIENT APPLI-
ANCE.—The term ‘qualified energy efficient
appliance’ means—

‘“(A) a clothes washer described in subpara-
graph (A)() or (B)(i) of subsection (b)(1), or

‘“(B) a refrigerator described in subpara-
graph (A)(i), (B)@ii) or (C) of subsection
(D).

‘(2) CLOTHES WASHER.—The term ‘clothes
washer’ means a residential clothes washer,
including a residential style coin operated
washer.

‘“(3) REFRIGERATOR.—The term ‘refrig-
erator’ means an automatic defrost refrig-
erator-freezer which has an internal volume
of at least 16.5 cubic feet.

‘“(4) MEF.—The term ‘MEF’ means Modi-
fied Energy Factor (as determined by the
Secretary of Energy).

‘‘(e) SPECIAL RULES.—

‘(1) IN GENERAL.—Rules similar to the
rules of subsections (c¢), (d), and (e) of section
52 shall apply for purposes of this section.
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‘“(2) AGGREGATION RULES.—AIll persons
treated as a single employer under sub-
section (a) or (b) of section 52 or subsection
(m) or (o) of section 414 shall be treated as 1
person for purposes of subsection (a).

“(f) VERIFICATION.—The taxpayer shall sub-
mit such information or certification as the
Secretary, in consultation with the Sec-
retary of Energy, determines necessary to
claim the credit amount under subsection
(a).”.

(b) LIMITATION ON CARRYBACK.—Section
39(d) of the Internal Revenue Code of 1986 (re-
lating to transition rules) is amended by
adding at the end the following new para-
graph:

“(11) NO CARRYBACK OF ENERGY EFFICIENT
APPLIANCE CREDIT BEFORE EFFECTIVE DATE.—
No portion of the unused business credit for
any taxable year which is attributable to the
energy efficient appliance credit determined
under section 456G may be carried to a tax-
able year ending before January 1, 2003.”’.

(c) CONFORMING AMENDMENT.—Section 38(b)
of the Internal Revenue Code of 1986 (relat-
ing to general business credit) is amended by
striking ‘‘plus’ at the end of paragraph (14),
by striking the period at the end of para-
graph (15) and inserting ‘‘, plus”’, and by add-
ing at the end the following new paragraph:

‘(16) the energy efficient appliance credit
determined under section 45G(a).”.

(d) CLERICAL AMENDMENT.—The table of
sections for subpart D of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by adding at
the end the following new item:

“Sec. 45G. Energy efficient appliance cred-
it.”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to appli-
ances produced after December 31, 2002, in
taxable years ending after such date.

Mr. GRASSLEY. Mr. President, I rise
to voice my strong support for legisla-
tion introduced today by Senators LIN-
COLN and ALLARD, entitled ‘“The Re-
source Efficient Appliance Incentive
Act of 2003.” I'm proud to be an origi-
nal cosponsor.

This legislation will provide a valu-
able incentive to accelerate and expand
the production and market penetration
of ultra energy-efficient appliances. By
providing a tax credit for the develop-
ment of super energy-efficient washing
machines and refrigerators, this legis-
lation creates the incentives necessary
to increase the production and sale of
these appliances in the short term and
ultimately lead to a dramatic change
in consumer purchasing decisions.

Under this proposal, manufacturers
would be eligible to claim a credit of
either $50 or $100, depending on effi-
ciency level, for each super energy-effi-
cient washing machine produced be-
tween 2003 and 2007. Likewise, manu-
facturers would be eligible to claim a
credit of $50, $100, or $150, depending on
efficiency level, for each super energy-
efficient refrigerator produced between
2003 and 2007. It is estimated that this
tax credit will increase the production
and purchase of super energy-efficient
washers by almost 200 percent and the
purchase of super energy-efficient re-
frigerators by over 285 percent.

Equally important is the long-term
environmental benefits of the expanded
use of these appliances. Over the life of
the appliances, over 200 trillion Btus of
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energy will be saved. This is the equiv-
alent of taking 2.3 million cars off the
road or closing 6 coal-fired power
plants for a year. In addition, the
clothes washers will reduce the amount
of water necessary to wash clothes by
870 billion gallons, an amount equal to
the needs of every household in a city
the size of Phoenix, Arizona for two
years. And, the benefits to consumers
over the life of the washers and refrig-
erators from operational savings is es-
timated at nearly $1 billion.

In my home State of Iowa, this legis-
lation would result in the production of
1.5 million super energy-efficient wash-
ers and refrigerators during the next
five years. I also expect Iowans to save
$11 million in operational costs over
the life span of the appliances, and 9
billion gallons of water—enough to
supply drinking water for the entire
State for 30 years.

As Chairman of the Senate Finance
Committee, I look forward to working
with Senators LINCOLN and ALLARD as
we continue to promote energy con-
servation and efficiency.

By Ms. MIKULSKI (for herself
Ms. SNOWE, Mr. SARBANES, Ms.
COLLINS, Mrs. MURRAY, and Ms.
CANTWELL):

S. 362. A bill to amend title II of the
Social Security Act to provide that a
monthly insurance benefit thereunder
shall be paid for the month in which
the recipient dies, subject to a reduc-
tion of 50 percent if the recipient dies
during the first 15 days of such month,
and for other purposes; to the Com-
mittee on Finance.

Ms. MIKULSKI. Mr. President,
today, I rise to talk about an issue that
is very important to me, very impor-
tant to my constituents in Maryland
and very important to the people of the
United States of America.

For the fifth Congress in a row, I am
joining in a bipartisan effort with my
friend and colleague, Senator OLYMPIA
SNOWE, to end an unfair policy of the
Social Security System.

Senator SNOWE and I are introducing
the Social Security Family Protection
Act. This bill addresses retirement se-
curity and family security. We want
the middle class of this Nation to know
that we are going to give help to those
who practice self-help.

What is it I am talking about? I was
shocked when I found out that Social
Security does not pay benefits for the
last month of life. If a Social Security
retiree dies on the 18th of the month or
even on the 30th of the month, the sur-
viving spouse or family members must
send back the Social Security check
for that month.

I think that is a harsh and heartless
rule. That individual worked for Social
Security benefits, earned those bene-
fits, and paid into the Social Security
trust fund. The system should allow
the surviving spouse or the estate of
the family to use that Social Security
check for the last month of life.

This legislation has an urgency.
When a loved one dies, there are ex-
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penses that the family must take care
of. People have called my office in
tears. Very often it is a son or a daugh-
ter that is grieving the death of a par-
ent. They are clearing up the paper-
work for their mom or dad, and there is
the Social Security check. And they
say, ‘‘Senator, the check says for the
month of May. Mom died on May 28.
Why do we have to send the Social Se-
curity check back? We have bills to
pay. We have utility coverage that we
need to wrap up, mom’s rent, or her
mortgage, or health expenses. Why is
Social Security telling me, ‘Send the
check back or we’re going to come and
get you’?”

With all the problems in our country
today, we ought to be going after drug
dealers and tax dodgers, not honest
people who have paid into Social Secu-
rity, and not the surviving spouse or
the family who have been left with the
bills for the last month of their loved
one’s life. They are absolutely right
when they call me and say that Social
Security was supposed to be there for
them.

I've listened to my constituents and
to the stories of their lives. What they
say is this: ‘‘Senator MIKULSKI, we
don’t want anything for free. But our
family does want what our parents
worked for. We do want what we feel
we deserve and what has been paid for
in the trust fund in our loved one’s
name. Please make sure that our fam-
ily gets the Social Security check for
the last month of our life.”

That is what our bill is going to do.
That is why Senator SNOWE and I are
introducing the Family Social Secu-
rity Protection Act. When we talk
about retirement security, the most
important part of that is income secu-
rity. And the safety net for most Amer-
icans is Social Security.

We know that as Senators we have to
make sure that Social Security re-
mains solvent, and we are working to
do that. We also don’t want to create
an undue administrative burden at the
Social Security Administration—a bur-
den that might affect today’s retirees.
But it is absolutely crucial that we
provide a Social Security check for the
last month of life.

How do we propose to do that? We
have a very simple, straightforward
way of dealing with this problem. Our
legislation says that if you die before
the 15th of the month, you will get a
check for half the month. If you die
after the 15th of the month, your sur-
viving spouse or the family estate
would get a check for the full month.

We think this bill is fundamentally
fair. Senator SNOWE and I are old-fash-
ioned in our belief in family values. We
believe you honor your father and your
mother. We believe that it is not only
a good religious and moral principle,
but it is good public policy as well.

The way to honor your father and
mother is to have a strong Social Secu-
rity System and to make sure the sys-
tem is fair in every way. That means
fair for the retiree and fair for the
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spouse and family. We strongly feel
that the current system is an injustice
to spouses and families across the Na-
tion. Just because a beneficiary passes
away, it does not mean that their bills
can go unpaid. Join us to correct this
policy and to ensure that families and
recipients are protected during this dif-
ficult time. That is why we support
making sure that the surviving spouse
or family can keep the Social Security
check for the last month of life.

We urge our colleagues to join us in
this effort and support the Social Secu-
rity Family Protection Act. I ask
unanimous consent that the text of my
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 362

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Social Secu-
rity Family Protection Act’’.

SEC. 2. COMPUTATION AND PAYMENT OF LAST
MONTHLY PAYMENT.

(a) OLD-AGE AND SURVIVORS INSURANCE
BENEFITS.—Section 202 of the Social Secu-
rity Act (42 U.S.C. 402) is amended by adding
at the end the following:

“Last Payment of Monthly Insurance
Benefit Terminated by Death

‘“(z)(1) In any case in which an individual
dies during the first 15 days of a calendar
month, the amount of such individual’s
monthly insurance benefit under this section
paid for such month shall be an amount
equal to 50 percent of the amount of such
benefit (as determined without regard to this
subsection), rounded, if not a multiple of $1,
to the next lower multiple of $1. This sub-
section shall apply with respect to such ben-
efit after all other adjustments with respect
to such benefit provided by this title have
been made.

‘(2) Any payment under this section by
reason of paragraph (1) shall be made in ac-
cordance with section 204(d).”.

(b) DISABILITY INSURANCE BENEFITS.—Sec-
tion 223 of the Social Security Act (42 U.S.C.
423) is amended by adding at the end the fol-
lowing:

“Last Payment of Benefit Terminated by

Death

“(k)(1) In any case in which an individual
dies during the first 15 days of a calendar
month, the amount of such individual’s
monthly insurance benefit under this section
paid for such month shall be an amount
equal to 50 percent of the amount of such
benefit (as determined without regard to this
subsection), rounded, if not a multiple of $1,
to the next lower multiple of $1. This sub-
section shall apply with respect to such ben-
efit after all other adjustments with respect
to such benefit provided by this title have
been made.

‘(2) Any payment under this section by
reason of paragraph (1) shall be made in ac-
cordance with section 204(d).”.

(c) BENEFITS AT AGE 72 FOR CERTAIN UNIN-
SURED INDIVIDUALS.—Section 228 of the So-
cial Security Act (42 U.S.C. 428) is amended
by adding at the end the following:

“Last Payment of Benefit Terminated by

Death

“(1)(1) In any case in which an individual
dies during the first 15 days of a calendar
month, the amount of such individual’s
monthly insurance benefit under this section
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paid for such month shall be an amount
equal to 50 percent of the amount of such
benefit (as determined without regard to this
subsection), rounded, if not a multiple of $1,
to the next lower multiple of $1. This sub-
section shall apply with respect to such ben-
efit after all other adjustments with respect
to such benefit provided by this title have
been made.

‘“(2) Any payment under this section by
reason of paragraph (1) shall be made in ac-
cordance with section 204(d).”.

SEC. 3. CONFORMING AMENDMENTS REGARDING
PAYMENT OF BENEFITS FOR MONTH
OF RECIPIENT’S DEATH.

(a) OLD-AGE INSURANCE BENEFITS.—Section
202(a)(3) of the Social Security Act (42 U.S.C.
402(a)(3)) is amended by striking ‘‘the month
preceding’”’ in the matter following subpara-
graph (B).

(b) WIFE’S INSURANCE BENEFITS.—

(1) IN GENERAL.—Section 202(b)(1)(D) of
such Act (42 U.S.C. 402(b)(1)(D)) is amended—

(A) by striking ‘‘and ending with the
month” in the matter immediately following
clause (ii)(IT) and inserting ‘‘and ending with
the month in which she dies or (if earlier)
with the month’’;

(B) by striking subparagraph (E); and

(C) by redesignating subparagraphs (F)
through (K) as subparagraphs (E) through
(J), respectively.

2) CONFORMING AMENDMENT.—Section
202(b)(5)(B) of the Social Security Act (42
U.S.C. 402(b)(5)(B)) is amended by striking
(B, (F), (H), or (J)” and inserting “(E), (G),
or (I)”.

(c) HUSBAND’S INSURANCE BENEFITS.—

(1) IN GENERAL.—Section 202(c)(1)(D) of the
Social Security Act (42 U.S.C. 402(c)(1)(D)) is
amended—

(A) by striking ‘‘and ending with the
month’ in the matter immediately following
clause (ii)(IT) and inserting ‘‘and ending with
the month in which he dies or (if earlier)
with the month”’;

(B) by striking subparagraph (E); and

(C) by redesignating subparagraphs (F)
through (K) as subparagraphs (E) through
(J), respectively.

2) CONFORMING AMENDMENT.—Section
202(c)(6)(B) of the Social Security Act (42
U.S.C. 402(c)(5)(B)) is amended by striking
“(B), (F), (H), or (J)” and inserting “(E), (G),
or (I)”.

(d) CHILD’S INSURANCE BENEFITS.—Section
202(d)(1) of the Social Security Act (42 U.S.C.
402(d)(1)) is amended—

(1) by striking ‘“‘and ending with the
month” in the matter immediately pre-
ceding subparagraph (D) and inserting ‘‘and
ending with the month in which such child
dies or (if earlier) with the month’’; and

(2) in subparagraph (D), by striking ‘‘dies,
or’.

(e) WIDOW’S INSURANCE BENEFITS.—Section
202(e)(1) of the Social Security Act (42 U.S.C.
402(e)(1)) is amended by striking ‘‘ending
with the month preceding the first month in
which any of the following occurs: she re-
marries, dies,” in the matter following sub-
paragraph (F) and inserting ‘‘ending with the
month in which she dies or (if earlier) with
the month preceding the first month in
which any of the following occurs: she re-
marries, or’’.

(f) WIDOWER’S INSURANCE BENEFITS.—Sec-
tion 202(f)(1) of the Social Security Act (42
U.S.C. 402(f)(1)) is amended by striking ‘‘end-
ing with the month preceding the first
month in which any of the following occurs:
he remarries, dies,” in the matter following
subparagraph (F) and inserting ‘‘ending with
the month in which he dies or (if earlier)
with the month preceding the first month in
which any of the following occurs: he remar-
ries,”’.
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(g) MOTHER’S AND FATHER’S INSURANCE
BENEFITS.—Section 202(g)(1) of the Social Se-
curity Act (42 U.S.C. 402(g)(1)) is amended—

(1) by inserting ‘“‘with the month in which
he or she dies or (if earlier)” after ‘‘and end-
ing”” in the matter following subparagraph
(F); and

(2) by striking ‘‘he or she remarries, or he
or she dies” and inserting ‘‘or he or she re-
marries”.

(h) PARENT’S INSURANCE BENEFITS.—Sec-
tion 202(h)(1) of the Social Security Act (42
U.S.C. 402(h)(1)) is amended by striking ‘‘end-
ing with the month preceding the first
month in which any of the following occurs:
such parent dies, marries,” in the matter fol-
lowing subparagraph (E) and inserting ‘‘end-
ing with the month in which such parent dies
or (if earlier) with the month preceding the
first month in which any of the following oc-
curs: such parent marries,”’.

(i) DISABILITY INSURANCE BENEFITS.—Sec-
tion 223(a)(1) of the Social Security Act (42
U.S.C. 423(a)(1)) is amended by striking ‘‘end-
ing with the month preceding whichever of
the following months is the earliest: the
month in which he dies,” in the matter fol-
lowing subparagraph (D) and inserting the
following: ‘‘ending with the month in which
he dies or (if earlier) with whichever of the
following months is the earliest:”.

(j) BENEFITS AT AGE 72 FOR CERTAIN UNIN-
SURED INDIVIDUALS.—Section 228(a) of the So-
cial Security Act (42 U.S.C. 428(a)) is amend-
ed by striking ‘‘the month preceding” in the
matter following paragraph (4).

(k) EXEMPTION FROM MAXIMUM BENEFIT
CAP.—Section 203 of the Social Security Act
(42 U.S.C. 403) is amended by adding at the
end the following:

‘“Exemption From Maximum Benefit Cap

“‘(m) Notwithstanding any other provision
of this section, the application of this sec-
tion shall be made without regard to any
amount received by reason of section 202(z),
223(j), or 228(i).”.

SEC. 4. EFFECTIVE DATE.

The amendments made by this Act shall
apply with respect to deaths occurring after
the date that is 180 days after the date of the
enactment of this Act.

By Ms. MIKULSKI (for herself,
Mr. SARBANES, Ms. COLLINS, Mr.
BINGAMAN, Mr. DASCHLE, Ms.
SNOWE, Mr. DORGAN, Ms. LAN-
DRIEU, Mrs. MURRAY, Mr.
BREAUX, Ms. CANTWELL, Mr.
KENNEDY, and Mrs. CLINTON):

S. 363. A bill to amend title IT of the
Social Security Act to provide that the
reductions in social security benefits
which are required in the case of
spouses and surviving spouses who are
also receiving certain Government pen-
sions shall be equal to the amount by
which two-thirds of the total amount
of the combined monthly benefit (be-
fore reduction) and monthly pension
exceeds $1,200, adjusted for inflation; to
the Committee on Finance.

Ms. MIKULSKI. Mr. President, I rise
today to talk about an issue that is
very important to me, very important
to my constituents in Maryland and
very important to government workers
and retirees across the Nation. I am re-
introducing a bill to modify a cruel
rule of government that is unfair and
prevents current workers from enjoy-
ing the benefits of their hard work dur-
ing retirement. My bill has bipartisan
support and the House companion bill
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had nearly 300 cosponsors last year.
With this strong bipartisan support, I
hope that we can correct this cruel rule
of government this year.

Under current law, a Social Security
spousal benefit is reduced or entirely
eliminated if the surviving spouse is el-
igible for a pension from a local, State
or Federal Government job that was
not covered by Social Security. This
policy is known as the Government
Pension Offset.

This is how the current law works.
Consider a surviving spouse who retires
from government service and receives a
government pension of $600 a month.
She also qualifies for a Social Security
spousal benefit of $645 a month. Be-
cause of the Pension Offset law, which
reduces her Social Security benefit by
2/3 of her government pension, her
spousal benefit is reduced to $245 a
month. So instead of $1245, she will re-
ceive only $845 a month. That is $400 a
month less to pay the rent, purchase a
prescription medication, or buy gro-
ceries. I think that is wrong.

My bill does not repeal the govern-
ment pension offset entirely, but it will
allow retirees to keep more of what
they deserve. It guarantees that those
subject to the offset can keep at least
$1200 a month in combined retirement
income. With my modification, the 2/3
offset would apply only to the com-
bined benefit that exceeds $1200 a
month. So, in the example above, the
surviving spouse would face only a $30
offset, allowing her to keep $1215 in
monthly income.

Unfortunately, the current law dis-
proportionately affects women. Women
are more likely to receive Social Secu-
rity spousal benefits and to have
worked in low-paying or short-term
government positions while they were
raising families. It is also true that
women receive smaller government
pensions because of their lower earn-
ings, and rely on Social Security bene-
fits to a greater degree. My modifica-
tion will allow these women who have
contributed years of important govern-
ment service and family service to rely
on a larger amount of retirement in-
come.

The last time Congress passed a bill
significantly effecting Social Security
benefits was in 1999. At that time, the
Senate unanimously voted for and
passed H.R. 5, The Senior Citizens’
Freedom to Work Act of 1999. This leg-
islation ensured that senior citizens
who choose to work or who must work
can earn income after retirement with-
out losing a portion of their Social Se-
curity benefit. That law helps senior
citizens who earn above $17,000 per
year. In contrast, my bill specifically
targets those with much lower retire-
ment incomes around $13,000 per year
and less. I believe that we must work
to ensure a safety net for all of our sen-
iors—including those retired federal
employees who every day are forced to
make difficult choices between rent,
food, and prescription drugs due to the
drastic effects of the government pen-
sion offset.
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Why do we punish people who have
committed a significant portion of
their lives to government service? We
are talking about workers who provide
some of the most important services to
our community—teachers, firefighters,
and many others. Some have already
retired. Others are currently working
and looking forward to a deserved re-
tirement. These individuals deserve
better than the reduced monthly bene-
fits that the Pension Offset currently
requires.

Government employees work hard in
service to our nation, and I work hard
for them. I do not want to see them pe-
nalized simply because they have cho-
sen to work in the public sector, rather
than for a private employer, and often
at lower salaries and sometimes fewer
benefits. If a retired worker in the pri-
vate sector received a pension, and also
received a spousal Social Security ben-
efit, they would not be subject to the
Offset. I think we should be looking for
ways to reward government service,
not the other way around. I believe
that people who work hard and play by
the rules should not be penalized by ar-
cane, legislative technicalities.

Frankly, I would like to repeal the
offset all together. But, I realize that
budget considerations make that un-
likely. As a compromise, I hope we can
agree that retirees who have worked
hard all their lives should not have this
offset applied until their combined
monthly benefit, both government pen-
sion and Social Security spousal ben-
efit, exceeds $1,200.

I also strongly believe that we should
ensure that retirees buying power
keeps up with the cost of living. That’s
why I have also included a provision in
this legislation to index the $1,200
amount to inflation so retirees will see
their minimum benefits increase along
with the cost of living.

The Social Security Administration
recently estimated that enacting the
provisions contained in my bill will
have a minimal long-term impact on
the Social Security Trust Fund—about
0.01 percent of taxable payroll. Addi-
tionally, my bill is bipartisan and is
strongly supported by CARE, the Coali-
tion to Assure Retirement Equity with
43 member organizations including the
National Association of Retired Fed-
eral Employees, NARFE, the American
Federation of Federal State County
and Municipal Employees, AFSCME,
the National Education Association,
NEA, and the National Treasury Em-
ployees Union, NTEU.

I urge my colleagues to join me in
this effort and support my legislation
to modify the Government Pension Off-
set. I ask unanimous consent that the
text of my bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 363

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

S2221

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Government
Pension Offset Reform Act”.

SEC. 2. LIMITATION ON REDUCTIONS IN BENE-
FITS FOR SPOUSES AND SURVIVING
SPOUSES RECEIVING GOVERNMENT
PENSIONS.

(a) WIFE’S INSURANCE BENEFITS.—Section
202(b)(4)(A) of the Social Security Act (42
U.S.C. 402(b)(4)(A)) is amended—

(1) by inserting ‘‘the amount (if any) by
which the sum of such benefit (before reduc-
tion under this paragraph) and” after ‘‘two-
thirds of”’; and

(2) by inserting ‘‘exceeds the amount de-
scribed in subsection (z) for such month,” be-
fore “‘if .

(b) HUSBAND’S INSURANCE BENEFITS.—Sec-
tion 202(c)(2)(A) of such Act (42 U.S.C.
402(c)(2)(A)) is amended—

(1) by inserting ‘‘the amount (if any) by
which the sum of such benefit (before reduc-
tion under this paragraph) and” after ‘‘two-
thirds of ’; and

(2) by inserting ‘‘exceeds the amount de-
scribed in subsection (z) for such month,” be-
fore ““if .

(c) WIDOW’S INSURANCE BENEFITS.—Section
202(e)(T)(A) of such Act (42 U.S.C. 402(e)(T)(A))
is amended—

(1) by inserting ‘‘the amount (if any) by
which the sum of such benefit (before reduc-
tion under this paragraph) and’ after ‘‘two-
thirds of”’; and

(2) by inserting ‘‘exceeds the amount de-
scribed in subsection (z) for such month,” be-
fore ““if .

(d) WIDOWER’S INSURANCE BENEFITS.—Sec-
tion 202(f)(2)(A) of such Act (42 U.S.C.
402(£)(2)(A)) is amended—

(1) by inserting ‘‘the amount (if any) by
which the sum of such benefit (before reduc-
tion under this paragraph) and” after ‘‘two-
thirds of”’; and

(2) by inserting ‘‘exceeds the amount de-
scribed in subsection (z) for such month,” be-
fore “‘if .

(e) MOTHER’S AND FATHER’S INSURANCE
BENEFITS.—Section 202(g)(4)(A) of such Act
(42 U.S.C. 402(g)(4)(A)) is amended—

(1) by inserting ‘‘the amount (if any) by
which the sum of such benefit (before reduc-
tion under this paragraph) and” after ‘‘two-
thirds of ’; and

(2) by inserting ‘‘exceeds the amount de-
scribed in subsection (z) for such month,” be-
fore ““if .

(f) AMOUNT DESCRIBED.—Section 202 of such
Act (42 U.S.C. 402) is amended by adding at
the end the following:

‘“(z) The amount described in this sub-
section is, for months in each 12-month pe-
riod beginning in December of 2003, and each
succeeding calendar year, the greater of—

(1) $1200; or

‘(2) the amount applicable for months in
the preceding 12-month period, increased by
the cost-of-living adjustment for such period
determined for an annuity under section 8340
of title 5, United States Code (without regard
to any other provision of law).”.

(g) LIMITATIONS ON REDUCTIONS IN BENE-
FITS.—Section 202 of such Act (42 U.S.C. 402),
as amended by subsection (f), is amended by
adding at the end the following:

‘‘(aa) For any month after December 2003,
in no event shall an individual receive a re-
duction in a Dbenefit under subsection
MDA, ©2)(A), (e)DA), EN2)(A), or
(2)(4)(A) for the month that is more than the
reduction in such benefit that would have
applied for such month under such sub-
sections as in effect on December 1, 2003.”".
SEC. 3. EFFECTIVE DATE.

The amendments made by section 1 shall
apply with respect to monthly insurance
benefits payable under title II of the Social
Security Act for months after December
2003.
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STATEMENTS ON SUBMITTED
RESOLUTIONS

SENATE RESOLUTION 51—AUTHOR-
IZING EXPENDITURES BY THE
COMMITTEE ON GOVERNMENTAL
AFFAIRS

Ms. COLLINS (for herself and Mr.
LIEBERMAN) submitted the following
resolution; which was referred to the
Committee on Rules and Administra-
tion:

S. RES. 51

Resolved,

SECTION 1. COMMITTEE ON GOVERNMENTAL AF-
FAIRS.

(a) GENERAL AUTHORITY.—In carrying out
its powers, duties, and functions under the
Standing Rules of the Senate, in accordance
with its jurisdiction under rule XXV of such
rules, including holding hearings, reporting
such hearings, and making investigations as
authorized by paragraphs 1 and 8 of rule
XXVI of the Standing Rules of the Senate,
the Committee on Governmental Affairs (re-
ferred to in this resolution as the ‘‘com-
mittee’’) is authorized from March 1, 2003,
through February 28, 2005, in its discretion—

(1) to make expenditures from the contin-
gent fund of the Senate;

(2) to employ personnel; and

(3) with the prior consent of the Govern-
ment department or agency concerned and
the Committee on Rules and Administration,
to use on a reimbursable, or nonreimburs-
able, basis the services of personnel of any
such department or agency.

(b) EXPENSES FOR PERIOD ENDING SEP-
TEMBER 30, 2003.—The expenses of the com-
mittee for the period March 1, 2003, through
September 30, 2003, under this section shall
not exceed $4,764,738, of which amount—

(1) not to exceed $75,000, may be expended
for the procurement of the services of indi-
vidual consultants, or organizations thereof
(as authorized by section 202(i) of the Legis-
lative Reorganization Act of 1946 (2 U.S.C.
T2a(1))); and

(2) not to exceed $20,000, may be expended
for the training of the professional staff of
the committee (under procedures specified
by section 202(j) of that Act).

(c) EXPENSES FOR FISCAL YEAR 2004 PE-
RIOD.—The expenses of the committee for the
period October 1, 2003, through September 30,
2004, under this section shall not exceed
$8,387,779, of which amount—

(1) not to exceed $75,000, may be expended
for the procurement of the services of indi-
vidual consultants, or organizations thereof
(as authorized by section 202(i) of the Legis-
lative Reorganization Act of 1946 (2 U.S.C.
T2a(i))); and

(2) not to exceed $20,000, may be expended
for the training of the professional staff of
the committee (under procedures specified
by section 202(j) of that Act).

(d) EXPENSES FOR PERIOD ENDING FEBRUARY
28, 2005.—For the period October 1, 2004,
through February 28, 2005, expenses of the
committee under this section shall not ex-
ceed $3,576,035, of which amount—

(1) not to exceed $75,000, may be expended
for the procurement of the services of indi-
vidual consultants, or organizations thereof
(as authorized by section 202(i) of the Legis-
lative Reorganization Act of 1946); and

(2) not to exceed $20,000, may be expended
for the training of the professional staff of
the committee (under procedures specified
by section 202(j) of that Act).

SEC. 2. REPORTING LEGISLATION.

The committee shall report its findings,

together with such recommendations for leg-

CONGRESSIONAL RECORD — SENATE

islation as it deems advisable, to the Senate

at the earliest practicable date, but not later

than February 28, 2005.

SEC. 3. EXPENSES; AGENCY CONTRIBUTIONS;
AND INVESTIGATIONS.

(a) EXPENSES OF THE COMMITTEE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), any expenses of the committee
under this resolution shall be paid from the
contingent fund of the Senate upon vouchers
approved by the chairman of the committee.

(2) VOUCHERS NOT REQUIRED.—Vouchers
shall not be required for—

(A) the disbursement of salaries of employ-
ees of the committee who are paid at an an-
nual rate;

(B) the payment of telecommunications ex-
penses provided by the Office of the Sergeant
at Arms and Doorkeeper;

(C) the payment of stationery supplies pur-
chased through the Keeper of Stationery;

(D) payments to the Postmaster of the
Senate;

(E) the payment of metered charges on
copying equipment provided by the Office of
the Sergeant at Arms and DoorKkeeper;

(F) the payment of Senate Recording and
Photographic Services; or

(G) for payment of franked and mass mail
costs by the Sergeant at Arms and Door-
keeper, United States Senate.

(b) AGENCY CONTRIBUTIONS.—There are au-
thorized such sums as may be necessary for
agency contributions related to the com-
pensation of employees of the committee for
the period March 1, 2003, through September
30, 2003, for the period October 1, 2003,
through September 30, 2004, and for the pe-
riod October 1, 2004, through February 28,
2005, to be paid from the appropriations ac-
count for ‘“‘Expenses of Inquiries and Inves-
tigations’ of the Senate.

(c) INVESTIGATIONS.—

(1) IN GENERAL.—The committee, or any
duly authorized subcommittee of the com-
mittee, is authorized to study or inves-
tigate—

(A) the efficiency and economy of oper-
ations of all branches of the Government in-
cluding the possible existence of fraud, mis-
feasance, malfeasance, collusion, mis-
management, incompetence, corruption, or
unethical practices, waste, extravagance,
conflicts of interest, and the improper ex-
penditure of Government funds in trans-
actions, contracts, and activities of the Gov-
ernment or of Government officials and em-
ployees and any and all such improper prac-
tices between Government personnel and
corporations, individuals, companies, or per-
sons affiliated therewith, doing business
with the Government; and the compliance or
noncompliance of such corporations, compa-
nies, or individuals or other entities with the
rules, regulations, and laws governing the
various governmental agencies and its rela-
tionships with the public;

(B) the extent to which criminal or other
improper practices or activities are, or have
been, engaged in the field of labor-manage-
ment relations or in groups or organizations
of employees or employers, to the detriment
of interests of the public, employers, or em-
ployees, and to determine whether any
changes are required in the laws of the
United States in order to protect such inter-
ests against the occurrence of such practices
or activities;

(C) organized criminal activity which may
operate in or otherwise utilize the facilities
of interstate or international commerce in
furtherance of any transactions and the
manner and extent to which, and the iden-
tity of the persons, firms, or corporations, or
other entities by whom such utilization is
being made, and further, to study and inves-
tigate the manner in which and the extent to
which persons engaged in organized criminal
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activity have infiltrated lawful business en-
terprise, and to study the adequacy of Fed-
eral laws to prevent the operations of orga-
nized crime in interstate or international
commerce; and to determine whether any
changes are required in the laws of the
United States in order to protect the public
against such practices or activities;

(D) all other aspects of crime and lawless-
ness within the United States which have an
impact upon or affect the national health,
welfare, and safety; including but not lim-
ited to investment fraud schemes, com-
modity and security fraud, computer fraud,
and the use of offshore banking and cor-
porate facilities to carry out criminal objec-
tives;

(E) the efficiency and economy of oper-
ations of all branches and functions of the
Government with particular reference to—

(i) the effectiveness of present national se-
curity methods, staffing, and processes as
tested against the requirements imposed by
the rapidly mounting complexity of national
security problems;

(ii) the capacity of present national secu-
rity staffing, methods, and processes to
make full use of the Nation’s resources of
knowledge and talents;

(iii) the adequacy of present intergovern-
mental relations between the United States
and international organizations principally
concerned with national security of which
the United States is a member; and

(iv) legislative and other proposals to im-
prove these methods, processes, and relation-
ships;

(F) the efficiency, economy, and effective-
ness of all agencies and departments of the
Government involved in the control and
management of energy shortages including,
but not limited to, their performance with
respect to—

(i) the collection and dissemination of ac-
curate statistics on fuel demand and supply;

(ii) the implementation of effective energy
conservation measures;

(iii) the pricing of energy in all forms;

(iv) coordination of energy programs with
State and local government;

(v) control of exports of scarce fuels;

(vi) the management of tax, import, pric-
ing, and other policies affecting energy sup-
plies;

(vii) maintenance of the independent sec-
tor of the petroleum industry as a strong
competitive force;

(viii) the allocation of fuels in short supply
by public and private entities;

(ix) the management of energy supplies
owned or controlled by the Government;

(x) relations with other oil producing and
consuming countries;

(xi) the monitoring of compliance by gov-
ernments, corporations, or individuals with
the laws and regulations governing the allo-
cation, conservation, or pricing of energy
supplies; and

(xii) research into the discovery and devel-
opment of alternative energy supplies; and

(G) the efficiency and economy of all
branches and functions of Government with
particular references to the operations and
management of Federal regulatory policies
and programs.

(2) EXTENT OF INQUIRIES.—In carrying out
the duties provided in paragraph (1), the in-
quiries of this committee or any sub-
committee of the committee shall not be
construed to be limited to the records, func-
tions, and operations of any particular
branch of the Government and may extend
to the records and activities of any persons,
corporation, or other entity.
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(3) SPECIAL COMMITTEE AUTHORITY.—For
the purposes of this subsection, the com-
mittee, or any duly authorized sub-
committee of the committee, or its chair-
man, or any other member of the committee
or subcommittee designated by the chair-
man, from March 1, 2003, through February
28, 2005, is authorized, in its, his, or their dis-
cretion—

(A) to require by subpoena or otherwise the
attendance of witnesses and production of
correspondence, books, papers, and docu-
ments;

(B) to hold hearings;

(C) to sit and act at any time or place dur-
ing the sessions, recess, and adjournment pe-
riods of the Senate;

(D) to administer oaths; and

(E) to take testimony, either orally or by
sworn statement, or, in the case of staff
members of the Committee and the Perma-
nent Subcommittee on Investigations, by
deposition in accordance with the Com-
mittee Rules of Procedure.

(4) AUTHORITY OF OTHER COMMITTEES.—
Nothing contained in this subsection shall
affect or impair the exercise of any other
standing committee of the Senate of any
power, or the discharge by such committee
of any duty, conferred or imposed upon it by
the Standing Rules of the Senate or by the
Legislative Reorganization Act of 1946.

(5) SUBPOENA AUTHORITY.—AIll subpoenas
and related legal processes of the committee
and its subcommittee authorized under S.
Res. 54, agreed to March 8, 2001 (107th Con-
gress) are authorized to continue.

SENATE RESOLUTION 52—RECOG-
NIZING THE SOCIAL PROBLEM
OF CHILD ABUSE AND NEGLECT,
AND SUPPORTING EFFORTS TO
ENHANCE PUBLIC AWARENESS
OF THE PROBLEM

Mr. CAMPBELL (for himself, Mr.
CRAIG, Mrs. LINCOLN, Mr. HATCH, Mr.
LOoTT, Mr. DORGAN, Ms. LANDRIEU, Mr.
KoHL, Mr. INHOFE, Mr. DOMENICI, Mr.
SPECTER, Mr. BIDEN, and Mr. ALLEN)
submitted the following resolution;
which was referred to the Committee
on the Judiciary:

S. RES. 52

Whereas approximately 3,000,000 reports of
suspected or known child abuse and neglect
involving 5,000,000 American children are
made to child protective service agencies
each year;

Whereas 588,000 American children are un-
able to live safely with their families and are
placed in foster homes and institutions;

Whereas it is estimated that more than
1,200 children, 85 percent of whom are under
the age of 6 years and 44 percent of whom are
under the age of 1 year, lose their lives as a
direct result of abuse and neglect every year
in America;

Whereas this tragic social problem results
in human and economic costs due to its rela-
tionship to crime and delinquency, drug and
alcohol abuse, domestic violence, and wel-
fare dependency; and

Whereas Childhelp USA has initiated a
“Day of Hope”’ to be observed on Wednesday,
April 2, 2003, during Child Abuse Prevention
Month, to focus public awareness on this so-
cial ill: Now, therefore, be it

Resolved, That—

(1) it is the sense of the Senate that—

(A) all Americans should keep the victims
of child abuse and neglect in their thoughts
and prayers;

(B) all Americans should seek to break the
cycle of child abuse and neglect and to give
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these victimized children hope for the fu-
ture; and

(C) the faith community, nonprofit organi-
zations, and volunteers across America
should recommit themselves and mobilize
their resources to assist these abused and ne-
glected children; and

(2) the Senate—

(A) supports the goals and ideas of the
“Day of Hope’”, which was initiated by
Childhelp USA and will be observed on April
2, 2003, as part of Child Abuse Prevention
Month; and

(B) commends Childhelp USA for all of its
efforts on behalf of abused and neglected
children throughout the United States.

Mr. CAMPBELL. Mr. President,
today I am submitting a resolution de-
claring Wednesday, April 2, 2003, as a
National Day of Hope dedicated to re-
membering the victims of child abuse
and neglect and recognizing Childhelp
USA for initiating such a day. I am
pleased to be joined in this effort by
my colleagues Senators CRAIG, LIN-
COLN, HATCH, LOTT, DORGAN, LANDRIEU,
KOHL, INHOFE, DOMENICI, SPECTER,
BIDEN, and ALLEN who are original co-
sponsors of the resolution.

This resolution is similar to one I in-
troduced in the 107th Congress, S. Res.
132, which passed the Senate by unani-
mous consent on May 22, 2002. It ex-
presses the sense of Congress that we
must break the cycle of child abuse and
neglect by mobilizing all our resources
including the faith community, non-
profit organizations and volunteers.

The resolution also recognizes
Childhelp USA for focusing its efforts
on prevention and research as well as
on treatment. Childhelp USA is one of
our oldest national organizations dedi-
cated to meeting the needs of abused
and neglected children. Childhelp and
many other non-profits or faith-based
organizations nationwide are per-
forming a vital service to these chil-
dren that they would not have other-
wise, and they are to be commended for
their efforts.

More than 3 million children are re-
ported as suspected victims of child
abuse and neglect each year. That is 3
million children too many. And, it is
estimated that more than 1200 children
lose their lives as a direct result of
abuse and neglect every year. That is
not acceptable. We must do something
to change these disturbing statistics.

I know first-hand the importance of
having help when it is needed. The Na-
tional Day of Hope Resolution calls on
each of us to renew our duty and re-
sponsibility to the vulnerable children
and families caught in the cycle of
child abuse and neglect.

While we are encouraged by the ef-
forts of many organizations nation-
wide, more needs to be done. That is
why we urge our colleagues to act
quickly on this resolution so we can
move another step closer to erasing the
horror of child abuse from our Nation’s
history.
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SENATE RESOLUTION 53—AUTHOR-
IZING EXPENDITURES BY THE
COMMITTEE ON VETERANS’ AF-
FAIRS

Mr. SPECTER submitted the fol-
lowing resolution; from the Committee
on Veterans’ Affairs; which was re-
ferred to the Committee on Rules and
Administration:

S. RES. 53

Resolved, That, in carrying out its powers,
duties, and functions under the Standing
Rules of the Senate, in accordance with its
jurisdictions under rule XXV of such rules,
including holding hearings, reporting such
hearings, and making investigations as au-
thorized by paragraphs 1 and 8 of rule XXVI
of the Standing Rules of the Senate, the
Committee on Veterans’ Affairs is author-
ized from March 1, 2003, through September
30, 2003; October 1, 2003, through September
30, 2004; and October 1, 2004, through Feb-
ruary 28, 2005, in its discretion (1) to make
expenditures from the contingent fund of the
Senate, (2) to employ personnel, and (3) with
the prior consent of the Government depart-
ment or agency concerned and the Com-
mittee on Rules and Administration, to use
on a reimbursable or non-reimbursable basis
the services of personnel of any such depart-
ment or agency.

SEC. 2. (a) The expenses of the committee
for period March 1, 2003, through September
30, 2003, under this resolution shall not ex-
ceed $1,112,475, of which amount (1) not to ex-
ceed $59,000 may be expended for the procure-
ment of the services of individual consult-
ants, or organizations thereof (as authorized
by section 202(i) of the Legislative Reorga-
nization Act of 1946, as amended), and (2) not
to exceed $5,900 may be expended for the
training of the professional staff of such
committee (under procedures specified by
section 202(j) of the Legislative Reorganiza-
tion Act of 1946).

(b) For the period October 1, 2003, through
September 30, 2004, expenses of the com-
mittee under this resolution shall not exceed
$1,958,451, of which amount (1) not to exceed
$100,000 may be expended for the procure-
ment of the services of individual consult-
ants, or organizations thereof (as authorized
by section 202(I) of the Legislative Reorga-
nization Act of 1946, as amended), and (2) not
to exceed $10,000 may be expended for the
training of the professional staff of such
committee (under procedures specified by
section 202(j) of the Legislative Reorganiza-
tion Act of 1946).

(c) For the period October 1, 2004, through
February 28, 2005, expenses of the committee
under this resolution shall not exceed
$834,987, of which amount (1) not to exceed
$42,000 may be expended for the procurement
of the services of individual consultants, or
organizations thereof (as authorized by sec-
tion 202(i) of the Legislative Reorganization
Act of 1946, as amended), and (2) not to ex-
ceed $4,200 may be expended for the training
of the professional staff of such committee
under procedures specified by section 202(j)
of the Legislative Reorganization Act of
1946).

SEC. 3. The committee shall report its find-
ings, together with such recommendation for
legislation as it deems advisable, to the Sen-
ate at the earliest practicable date, but not
later than February 28, 2004, and February
28, 2005, respectively.

SEC. 4. Expenses of the committeed under
this resolution shall be paid from the contin-
gent fund of the Senate upon vouchers ap-
proved by the chairman of the committee,
except that vouchers shall not be required
for (1) the disbursement of salaries of em-
ployees paid at an annual rate, or (2) for the
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payment of telecommunications provided by
the Office of the Sergeant at Arms and Door-
keeper, United States Senate, or (3) for the
payment stationery supplies purchased
through the Keeper of Stationery, United
States Senate, or (4) for payments to the
Postmaster, United States Senate, or (5) for
the payment of metered charges on copying
equipment provided by the Office of the Ser-
geant at Arms and Doorkeeper, United
States Senate, or (6) for the payment of Sen-
ate Recording and Photographic Services, or
(7) for payment of franked and mass mail
costs by the Sergeant at Arms and Door-
keeper, United States Senate.

SEC. 5. There are authorized such sums as
may be necessary for agency contributions
related to the compensation of employees of
the committee from March 1, 2003, through
September 30, 2003; October 1, 2003, through
September 30, 2004; and October 1, 2004,
through February 28, 2005, to be paid from
the appropriations account for ‘‘Expenses of
Inquiries and Investigations.”’

SENATE RESOLUTION 54—TO PRO-
VIDE INTERNET ACCESS TO CER-
TAIN CONGRESSIONAL  DOCU-
MENTS, INCLUDING  CERTAIN
CONGRESSIONAL RESEARCH
SERVICE PUBLICATIONS, CER-
TAIN SENATE GIFT REPORTS,
AND SENATE AND JOINT COM-
MITTEE DOCUMENTS

Mr. McCAIN (for himself, Mr. LEAHY,
Mr. LIEBERMAN, and Mr. HARKIN) sub-
mitted the following resolution; which
was referred to the Committee on
Rules and Administration:

S. REs. 54

Whereas it is the sense of the Senate
that—

(1) it is often burdensome, difficult, and
time-consuming for citizens to obtain access
to public records of the United States Con-
gress;

(2) congressional documents that are
placed in the Congressional Record are made
available to the public electronically by the
Superintendent of Documents under the di-
rection of the Public Printer;

(3) other congressional documents are also
made available electronically on websites
maintained by Members of Congress and
Committees of the Senate and the House of
Representatives;

(4) a wide range of public records of the
Congress remain inaccessible to the public;

(5) the public should have easy and timely
access, including electronic access, to public
records of the Congress;

(6) the Congress should use new tech-
nologies to enhance public access to public
records of the Congress; and

(7) an informed electorate is the most pre-
cious asset of any democracy; and

Whereas it is the sense of the Senate that
it will foster democracy—

(1) to ensure public access to public records
of the Congress;

(2) to improve public access to public
records of the Congress; and

(3) to enhance the electronic public access,
including access via the Internet, to public
records of the Congress: Now, therefore, be it

Resolved, That the Sergeant-at-Arms of the
Senate shall make information available to
the public in accordance with the provisions
of this resolution.

SEC. 2. AVAILABILITY OF CERTAIN CRS INFORMA-
TION.

(a) AVAILABILITY OF INFORMATION.—

(1) IN GENERAL.—The Sergeant-at-Arms of
the Senate, in consultation with the Direc-
tor of the Congressional Research Service,
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shall make available through a centralized
electronic system, for purposes of access and
retrieval by the public under section 4 of this
resolution, all information described in para-
graph (2) that is available through the Con-
gressional Research Service website.

(2) INFORMATION TO BE MADE AVAILABLE.—
The information to be made available under
paragraph (1) is:

(A) Congressional Research Service Issue
Briefs.

(B) Congressional Research Service Re-
ports that are available to Members of Con-
gress through the Congressional Research
Service website.

(C) Congressional Research Service Au-
thorization of Appropriations Products and
Appropriations Products.

(b) LIMITATIONS.—

(1) CONFIDENTIAL INFORMATION.—Sub-
section (a) does not apply to—

(A) any information that is confidential, as
determined by—

(i) the Director; or

(ii) the head of a Federal department or
agency that provided the information to the
Congressional Research Service; or

(B) any documents that are the product of
an individual, office, or committee research
request (other than a document described in
subsection (a)(2)).

(2) REDACTION AND REVISION.—In carrying
out this section, the Sergeant-at-Arms of the
Senate, in consultation with the Director of
the Congressional Research Service, may—

(A) remove from the information required
to be made available under subsection (a) the
name and phone number of, and any other
information regarding, an employee of the
Congressional Research Service;

(B) remove from the information required
to be made available under subsection (a)
any material for which the Director deter-
mines that making it available under sub-
section (a) may infringe the copyright of a
work protected under title 17, United States
Code; and

(C) make any changes in the information
required to be made available under sub-
section (a) that the Director determines nec-
essary to ensure that the information is ac-
curate and current.

(c) MANNER.—The Sergeant-at-Arms of the
Senate, in consultation with the Director of
the Congressional Research Service, shall
make the information required under this
section available in a manner that is prac-
tical and reasonable.

SEC. 3. PUBLIC RECORDS OF THE SENATE.

(a) IN GENERAL.—The Secretary of the Sen-
ate, through the Office of Public Records and
in accordance with such standards as the
Secretary may prescribe, shall make reports
required under paragraph 2(a)(1)(B) and para-
graph 4(b) of Rule XXXV of the Standing
Rules of the Senate available on the Internet
for purposes of access and retrieval by the
public within 10 days (Saturdays, Sundays,
and holidays excepted) after they are re-
ceived.

(b) DIRECTORY.—The Superintendent of
Documents, under the Direction of the Pub-
lic Printer in the Government Printing Of-
fice, shall include information about the doc-
uments made available on the Internet under
this section in the electronic directory of
Federal electronic information required by
section 4101(a)(1) of title 44, United States
Code.

SEC. 4. METHOD OF ACCESS.

(a) IN GENERAL.—The information required
to be made available to the public on the
Internet under this resolution shall be made
available as follows:

(1) CRS INFORMATION.—Public access to in-
formation made available under section 2
shall be provided through the websites main-
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tained by Members and Committees of the
Senate.

(2) PUBLIC RECORDS.—Public access to in-
formation made available under section 3 by
the Secretary of the Senate’s Office of Public
Records shall be provided through the United
States Senate website.

(b) EDITORIAL RESPONSIBILITY FOR CRS RE-
PORTS ONLINE.—The Sergeant-at-Arms of the
Senate is responsible for maintaining and
updating the information made available on
the Internet under section 2.

SEC. 5. CONGRESSIONAL COMMITTEE MATE-
RIALS.

It is the sense of the Senate that each
standing and special Committee of the Sen-
ate and each Joint Committee of the Con-
gress, in accordance with such rules as the
committee may adopt, should provide access
via the Internet to publicly-available com-
mittee information, documents, and pro-
ceedings, including bills, reports, and official
transcripts of committee meetings that are
open to the public.

SEC. 6. IMPLEMENTATION.

The Sergeant-at-Arms of the Senate shall
establish the database described in section
2(a) within 6 months after the date of adop-
tion of this resolution.

SEC. 7. GAO STUDY.

(a) IN GENERAL.—Beginning 1 year after
the date on which the database described in
section 2(a) is established, the Sergeant-at-
Arms shall request the Comptroller General
to examine the cost of implementing this
resolution, other than this section, with par-
ticular attention to the cost of establishing
and maintaining the database and submit a
report within 6 months thereafter. The Ser-
geant-at-Arms shall ask the Comptroller
General to include in the report rec-
ommendations on how to make operations
under this resolution more cost-effective,
and such other recommendations for admin-
istrative changes or changes in law, as the
Comptroller General may determine to be
appropriate.

(b) DELIVERY.—The Sergeant-at-Arms shall
transmit a copy of the Comptroller General’s
report under subsection (a) to—

(1) the Senate Committee on Rules and Ad-
ministration;

(2) the Senate Committee on Commerce,
Science, and Transportation;

(3) the Senate Committee on the Judiciary;
and

(4) the Joint Committee of the Congress on
the Library of Congress.

Mr. MCcCCAIN. Mr. President, I am
pleased to be joined today by Senators
LEAHY, LIEBERMAN, and HARKIN in sub-
mitting a resolution to make Congres-
sional Research Service, CRS, reports,
and other Senate documents, accessible
over the Internet to the American peo-
ple.

CRS is well-known for producing
high quality reports and issue briefs
that are concise, factual, and unbi-
ased—a rarity in Washington. Many of
us rely on the work of CRS to make de-
cisions on a wide variety of diverse leg-
islative proposals, such as formulating
policies on homeland security, deter-
mining the implications of war with
Iraq, contemplating the future of the
Internet, developing health care re-
form, and analyzing tax policy. Also,
we routinely send CRS reports to our
constituents in order to help them un-
derstand the important issues of our
time.

The sponsors of this resolution be-
lieve that it is important for the public
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to have access to these CRS reports.
The American public paid over $81 mil-
lion to fund CRS’s operations in fiscal
year 2002 alone. The informational re-
ports covered by this resolution are not
confidential or classified, and the pub-
lic deserves to have access to them.

By making these reports publicly
available, the Senate will better serve
an important function in helping to in-
form their constituents. Members of
the public will be able to read these
CRS products and receive a concise
summary of issues that concern them.
These reports also will help voters
make decisions and petition their leg-
islators on how to best represent them.

Currently, corporations, universities,
and other well-heeled entities often
hire former Members of Congress as
lobbyists to get access to these reports.
However, the general public does not
have access to these reports. Instead,
the public has to obtain these reports
through independent companies, such
as Penny Hill Press, which charges al-
most $30 for each report. Otherwise,
they must search through a variety of
government and non-government web
sites for outdated reports or get them
from their Members of Congress
through the mail. It is not fair for the
American people to have to pay a third
party or search all over the web for
products for which they have already
footed the bill.

This resolution is drafted to set up a
system for distributing CRS Reports
that is similar to a pilot program ongo-
ing in the House of Representatives.
Under our resolution, the Senate Ser-
geant-at-Arms would establish and
maintain a system for distribution of
CRS documents. The public would only
be able to access these documents
through Senators’ or Senate Commit-
tees’ web pages. This system would
allow Senators and Committee Chair-
men to be able to choose which docu-
ments are made available to the public
through their web page.

This resolution also includes other
safeguards to ensure that CRS is able
to carry out its mission. Confidential
information and reports done for con-
fidential research requests would not
be made available to the public. The
resolution provides authorization for
the Senate Sergeant-at-Arms to re-
move the names of CRS employees
from these products to prevent the
public from distracting CRS employ-
ees. In addition, the Senate Sergeant-
at-Arms would be authorized to remove
copyrighted information from the pub-
licly-available reports. This resolution
would ensure that the CRS’ mission is
not altered in any way, and that it can-
not be open to liability suits.

Finally, we recognize that cost con-
cerns had been raised about prior
versions of this legislation introduced
in past Congresses. Yet, our under-
standing is that the House system of
distribution has been achieved at a rel-
atively low cost. We have designed this
resolution to eliminate the cost burden
to CRS by shifting the operation and
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maintenance of the system over to the

Senate Sergeant-at-Arms. In addition,

the Senate Sergeant-at-Arms is di-

rected to ask the General Accounting

Office, GAO, to evaluate the program

after one year to explore how to make

the operations more cost-effective.

The resolution also would require the
Senate Office of Public Records to put
other selected documents related to
Members’ receipt of honoraria and
travel reimbursement on the Internet.
We have already voted to make this in-
formation available to the public. Un-
fortunately, the public can only get ac-
cess to this information by personally
visiting an office in the Hart building.
This resolution would allow our con-
stituents throughout the country to
access this information more readily.

This resolution has been endorsed by
many groups, including the Project on
Government Oversight, the Congres-
sional Accountability Project, Intel,
Computer & Communications Industry
Association, the Center for Democracy
and Technology, the American Library
Association, SeeBeyond Technology
Corporation, and others. I ask unani-
mous consent that these letters of sup-
port be printed in the RECORD.

I urge my colleagues to support this
resolution. The Internet offers a unique
opportunity to allow the American
people to have everyday access to im-
portant information about their gov-
ernment.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

SEEBEYOND,
Reston, VA, February 11, 2003.

Senator JOHN MCCAIN,

Chairman, Committee on Commerce, Science and
Transportation, U.S. Senate, Washington,
DC.

DEAR CHAIRMAN MCCAIN: We are writing to
express our support for the Congressional
Openness Act that allows constituents easier
and faster access to information through the
Internet, and to urge quick Senate passage
of the bill.

SeeBeyond is a software technology com-
pany that enables Government agencies to
communicate and share vital information in
real time to other federal agencies, state and
local Governments and most importantly
constituents.

The bill allows better ways for the Govern-
ment to share information, documents and
proceedings, including bills, reports and
transcripts of committee meetings that edu-
cate the public, and we commend your ef-
forts to further the Federal Government’s
work in this area.

We are pleased to offer you our support of
this legislation and to encourage its swift
passage by the full Senate.

Sincerely,
SAM MACCHEROLA,
Vice President, Public Sector,
SeeBeyond Technology Corp.
CONGRESSIONAL ACCOUNTABILITY
PROJECT,
Portland, OR, February 11, 2003.

Senator JOHN MCCAIN,

U.S. Senate, Russell Senate Office Building,
Washington, DC.

Senator PATRICK LEAHY,

U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATORS MCCAIN AND LEAHY: We
heartily endorse your resolution to place
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useful congressional documents on the Inter-
net, including Congressional Research Serv-
ice (CRS) Reports and Issue Briefs, CRS Au-
thorization and Appropriation products, and
Senate gift disclosure reports. This resolu-
tion is a simple and inexpensive way to im-
prove our democracy.

Citizens need access to congressional docu-
ments to discharge their civic duties. Re-
grettable, the 20th Century has come and
gone, and yet Congress still has not put
many of its most important documents on
the Internet. Your resolution will help fix
this problem.

The Congressional Research Service is a
taxpayer-funded research arm of Congress.
Their research materials are among the best
produced by the federal government. They
explain, with fairness and clarity, the con-
troversies and complexities surrounding the
most pressing issues of our day. This re-
search belongs on the Internet. Taxpayers
deserve easy access to the documents we pay
for.

We applaud the resolution’s directive that
Senate committees should ‘‘provide access
via the Internet to publicly-available com-
mittee information, documents and pro-
ceedings, including bills, reports, and official
transcripts of committee meetings that are
open to the public.”

In 1822, James Madison explained why citi-
zens need such information: ‘A popular gov-
ernment,”” he wrote, ‘“‘without popular infor-
mation, or the means of acquiring it, is but
a Prologue to a Farce or a Tragedy; or, per-
haps both. Knowledge will forever govern ig-
norance: And a people who mean to be their
own Governors, must arm themselves with
the power which knowledge gives.”

Sincerely,

American Association of Law Libraries;
American Library Association; Amer-
ican Society of Newspaper Editors; As-
sociation of Research Libraries; Center
for Democracy and Technology; Center
for Digital Democracy; Center for Re-
sponsive Politics, Common Cause;
Computer & Communications Industry
Association; Computer Professionals
for Social Responsibility; Congres-
sional Accountability Project; Con-
sumer Federation of America; Con-
sumer Project on Technology; Elec-
tronic Frontier Foundation; Electronic
Privacy Information Center.

Federation of American Scientists;
Friends of the Earth; Green Party of
the United States; Medical Library As-
sociation; National Federation of Press
Women; National Security Archive;
National Taxpayers Union; National
Newspaper Association; OMB Watch;
Project on Government Oversight; Pub-
lic Citizen; Reporters Committee for
Freedom of the Press; Society of Pro-
fessional Journalists; Taxpayers for
Common Sense; Union of Concerned
Scientists; U.S. Public Interest Re-
search Group (USPIRG).

Mr. LEAHY. Mr. President, I am
pleased to join today with Senator
MCcCCAINE to submit our bipartisan reso-
lution to make Congressional Research
Service products available over the
Internet to the American people. I also
want to thank the Project on Govern-
ment Oversight for its excellent report
on the need for access to CRS informa-
tion.

The Congressional Research Service
has a well-known reputation for pro-
ducing high-quality reports and infor-
mation briefs that are unbiased, con-
cise and accurate. The taxpayers of
this country, who pay millions of dol-
lars a year to fund the CRS, deserve
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speedy access to these public resources
and have a right to see that their
money is being spent well.

The goal of our bipartisan legislation
is to allow every citizen the same ac-
cess to the wealth of CRS information
as a Member of Congress enjoys today.
CRS performs invaluable research and
produces first-rate reports on hundreds
of topics. American taxpayers have
every right to have direct access to
these wonderful resources.

Our legislation ensures that private
CRS products will remain protected by
giving the CRS Director the authority
to hold back any products that are
deemed confidential. Moreover, the Di-
rector may protect the identity of CRS
researchers and any copyrighted mate-
rial. We can do both—protect confiden-
tial material and empower our citizens
through electronic access to invaluable
CRS products.

The Internet offers us a unique op-
portunity to allow the American people
to have everyday access to this public
information. Our bipartisan legislation
would harness the power of the Infor-
mation Age to allow average citizens
to see these public records of the Sen-
ate in their official form, in context
and without editorial comment.

All of these reports are ‘“‘public’ for
only those who can afford to hire a
lawyer or lobbyist, or who can afford to
physically travel to Washington to
visit the Office of Public Records in the
Hart Building and read them. Indeed,
the Project on Government Oversight
reports that over 150 registered lobby-
ists are former Members of Congress
who have automatic access to CRS doc-
uments. That is not very ‘‘public,” and
does almost nothing for the average
voter in Vermont or the rest of this
country who does not have easy access
to Washington.

We can do better, and this resolution
does better. Under our resolution, any
citizen in any corner of this country
with access to a computer at home, at
the office or at the public library will
be able to get on the Internet and get
these important congressional docu-
ments under our resolution. It allows
individual citizens to check the facts,
to make comparisons, and to make up
their own minds.

I commend the senior Senator from
Arizona for his leadership on this and
similar issues. I share his desire for the
American people to have electronic ac-
cess to many more congressional re-
sources. I look forward to working with
him in the coming days to let the in-
formation age open up the Halls of
Congress to all our citizens.

As Thomas Jefferson wrote, ‘‘Infor-
mation is the currency of democracy.”
Our democracy is stronger if all citi-
zens have equal access to at least the
‘‘congressional-type’ of currency, and
that is something in which Members on
both sides of the aisle can celebrate
and join.
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SENATE CONCURRENT RESOLU-
TION 4—WELCOMING THE EX-
PRESSION OF SUPPORT OF 18
EUROPEAN NATIONS FOR THE
ENFORCEMENT OF UNITED NA-
TIONS SECURITY COUNSEL RES-
OLUTION 1441

Mr. McCAIN (for himself, Mr. LIE-
BERMAN, Mr. GRAHAM of South Caro-
lina, and Mr. BAYH) submitted the fol-
lowing concurrent resolution; which
was referred to the Committee on For-
eign Relations:

S. CON. RES. 4

Whereas on November 8, 2002, the United
Nations Security Council approved Security
Council Resolution 1441 under Chapter VII of
the United Nations Charter by a vote of 15—
0, giving Iraq ‘‘a final opportunity to comply
with its disarmament obligations’’;

Whereas on November 21, 2002, the North
Atlantic Treaty Organization’s North Atlan-
tic Council unanimously approved a declara-
tion stating, ‘“We deplore Iraq’s failure to
comply fully with its obligations which were
imposed as a necessary step to restore inter-
national peace and security and we recall
that the Security Council has decided in its
resolution to afford Iraq a final opportunity
to comply with its disarmament obligations
under relevant resolutions of the Council.”;

Whereas the North Atlantic Council stat-
ed, “NATO Allies stand united in their com-
mitment to take effective action to assist
and support the efforts of the United Nations
to ensure full and immediate compliance by
Iraq, without conditions or restrictions, with
United Nations Security Council Resolution
1441. We recall that the Security Council in
this resolution has warned Iraq that it will
face serious consequences as a result of its
continued violation of its obligations.’’;

Whereas, on January 30, 2003, the Prime
Ministers of Denmark, Italy, Hungary, Po-
land, Portugal, Spain, and the United King-
dom, and the President of the Czech Republic
(‘““The Eight”’), issued a declaration regard-
ing Security Council Resolution 1441;

Whereas in their declaration, The Eight
stated, ‘““The transatlantic relationship must
not become a casualty of the current Iraqi
regime’s persistent attempts to threaten
world security. . . . The Iraqi regime and its
weapons of mass destruction represent a
clear threat to world security. This danger
has been explicitly recognized by the United
Nations. All of us are bound by Security
Council Resolution 1441, which was adopted
unanimously.’’;

Whereas The Eight stated, ‘‘Resolution
1441 is Saddam Hussein’s last chance to dis-
arm using peaceful means. The opportunity
to avoid greater confrontation rests with
him. . . . Our governments have a common
responsibility to face this threat. . . . [Tlhe
Security Council must maintain its credi-
bility by ensuring full compliance with its
resolutions. We cannot allow a dictator to
systematically violate those resolutions. If
they are not complied with, the Security
Council will lose its credibility and world
peace will suffer as a result.”;

Whereas on February 5, 2003, the Foreign
Ministers of Albania, Bulgaria, Croatia, Es-
tonia, Latvia, Lithuania, Macedonia, Roma-
nia, Slovakia, and Slovenia (‘“The Ten’’)
issued a declaration regarding Security
Council Resolution 1441;

Whereas in their declaration, The Ten stat-
ed, ‘“‘[Tlhe United States [has] presented
compelling evidence to the United Nations
Security Council detailing Iraq’s weapons of
mass destruction programs, its active efforts
to deceive United Nations inspectors, and its
links to international terrorism. . . . The
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transatlantic community, of which we are a
part, must stand together to face the threat
posed by the nexus of terrorism and dic-
tators with weapons of mass destruction.”’;

Whereas The Ten stated, ‘‘[I]t has now be-
come clear that Iraq is in material breach of
United Nations Security Council resolutions,
including United Nations Resolution 1441.
. . . The clear and present danger posed by
Saddam Hussein’s regime requires a united
response from the community of democ-
racies. We call upon the United Nations Se-
curity Council to take the necessary and ap-
propriate action in response to Iraq’s con-
tinuing threat to international peace and se-
curity.”: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That Congress wel-
comes—

(1) the expression of support from Albania,
Bulgaria, Croatia, the Czech Republic, Den-
mark, Estonia, Hungary, Italy, Latvia, Lith-
uania, Macedonia, Poland, Portugal, Roma-
nia, Slovakia, Slovenia, Spain, and the
United Kingdom for Iraq’s full compliance
with Security Council Resolution 1441; and

(2) their expression of solidarity with the
United States in calling for the demands of
the Security Council to be met with regard
to Iraq’s full disarmament.

NOTICES OF HEARINGS/MEETINGS

COMMITTEE ON RULES AND ADMINISTRATION

Mr. LOTT. Mr. President, I wish to
announce that the Committee on Rules
and Administration will meet on
Thursday, February 13, 2003, at 10:30
a.m., to conduct its organization meet-
ings and to conduct a hearing on those
Senate Committees that have pre-
sented budgets above guidelines for the
108th Congress.

For further information regarding
this hearing, please contact Susan
Wells at the Rules Committee on 224-
6352.

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Banking, Housing, and Urban Affairs
be authorized to meet during the ses-
sion of the Senate on Tuesday, Feb-
ruary 11, 2003, at 10 a.m., to conduct an
oversight hearing on the semi-annual
monetary policy report of the Federal
Reserve. The Committee will also vote
on the nomination of Mr. William H.
Donaldson to be a member of the Secu-
rities and Exchange Commission.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Commerce, Science, and Transpor-
tation be authorized to meet on Tues-
day, February 11, 2003, at 9:30 a.m. on
FAA reauthorization.

THE PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. LOTT. Mr. President, I ask unan-

imous consent that the Committee on
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Energy and Natural Resources be au-
thorized to meet during the session of
the Senate on Tuesday, February 11 at
10 a.m. to consider the president’s pro-
posed FY 2004 budget for the Depart-
ment of the Interior.

THE PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Energy and Natural Resources be au-
thorized to meet during the session of
the Senate on Tuesday, February 11, at
2:30 p.m. to consider the nomination of
Joseph T. Kelliher to be a member of
the Federal Energy Regulatory Com-
mission.

THE PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FINANCE

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Finance be authorized to meet during
the session on Tuesday, February 11,
2003, at 10 a.m., to hear testimony on
Examination of Proposals for Eco-
nomic Growth and Job Creation: Incen-
tives for Consumption.

THE PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Foreign Relations be authorized to
meet during the session of the Senate
on Tuesday, February 11, 2003 at 9:30
a.m. to hold a Hearing on the Future of
Iraq.

Agenda

Witnesses:

Panel 1: The Honorable Marc 1.
Grossman, Undersecretary of State for
Political Affairs, Department of State,
Washington, DC., The Honorable Doug-
las J. Feith, Undersecretary of Defense
for Policy, Department of Defense,
Washington, DC.

Panel 2: Colonel Scott R. Feil (Ret.),
Executive Director, Role of American
Military Power, Arlington, VA. Gen-
eral Anthony Zinni, (Ret.), Former
Commander in Chief of U.S. Central
Command, Washington, DC., Professor
Anthony H. Cordesman, Arleigh A.
Burke Chair for Strategy, Center for
Strategic and International Studies,
Washington, DC.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HEALTH, EDUCATION, LABOR AND
PENSIONS
COMMITTEE ON THE JUDICIARY

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
Health, Education, Labor, and Pen-
sions and Committee on the Judiciary
be authorized to meet for a joint hear-
ing on Patient Access Crisis: The Role
of Medical Litigation during the ses-
sion of the Senate on Tuesday, Feb-
ruary 11, 2003, at 2:30 p.m. in SD-106.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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COMMITTEE ON THE JUDICIARY
COMMITTEE ON HEALTH, EDUCATION, LABOR,
AND PENSIONS

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Committee on
the Judiciary be authorized to meet to
conduct a joint hearing on ‘‘Patient
Access Crisis: The Role of the Medical
Litigation” on Tuesday, February 11,
2003 in Dirksen Room 106 at 2:30 p.m.

Witness List

Laurie Peel, Raleigh, NC, Linda
McDougal, Woodville, Wisconsin,
Leanne Dyess, Vicksburg, MS, Jay
Angoff, Of Counsel, Roger G. Brown &
Associates, Jefferson City, MO, José
Montemayor, Commissioner of Insur-
ance, Austin, TX, Shelby Wilbourn,
MD, Physician, on behalf of the Amer-
ican College of Obstetrics and Gyne-
cology, Belfast, ME, Lawrence BE.
Smarr, President, Physician Insurers
Association of America, Rockville, MD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Select Com-
mittee on Intelligence be authorized to
meet during the session of the Senate
on Tuesday, February 11, 2003 at 10 a.m.
to hold an open hearing and 2:30 p.m. to
hold a closed hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SPECIAL COMMITTEE ON AGING

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Special Com-
mittee on Aging be authorized to meet
on Tuesday, February 11, 2003, from 10
a.m.-12 p.m. in Dirksen 628 for the pur-
pose of conducting a hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRIVILEGE OF THE FLOOR

Mr. DURBIN. Mr. President, I ask
unanimous consent that Michael
Zubrensky, a detailee on my staff from
the Department of Justice, be granted
the privilege of the floor during the re-
mainder of the first session of the this
Congress.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———————

DISCHARGES AND REFERRALS—S.
2771 AND S. RES. 51

Mr. HATCH. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be discharged from further con-
sideration of S. 277 and that the bill be
referred to the Committee on Environ-
ment and Public Works.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I ask
unanimous consent that the Govern-
mental Affairs Committee be dis-
charged from further action on S. Res.
51 and that the matter be referred to
the Committee on Rules and Adminis-
tration.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

———

REMOVAL OF INJUNCTION OF SE-
CRECY—TREATY DOCUMENT NO.
108-2

Mr. HATCH. Mr. President, I ask
unanimous consent that the injunction
of secrecy be removed from the fol-
lowing treaty transmitted to the Sen-
ate on February 11, 2003, by the Presi-
dent of the United States:

Amendments to the 1987 Treaty on
Fisheries with Pacific Island States
(Treaty Document No. 108-2).

I further ask that the treaty be con-
sidered as having been read the first
time; that it be referred, with accom-
panying papers, to the Committee on
Foreign Relations and ordered to be
printed; and that the President’s mes-
sage be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The message of the President is as
follows:

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith Amendments
to the 1987 Treaty on Fisheries Be-
tween the Governments of Certain Pa-
cific Island States and the Government
of the United States of America, with
Annexes and agreed statements, done
at Port Moresby, April 2, 1987 (the
Treaty), done at Koror, Palau, March
30, 1999, and at Kiritimati, Kiribati,
March 24, 2002. I also transmit, for the
information of the Senate, the report
of the Secretary of State with respect
to these Amendments, related Amend-
ments to the Treaty Annexes, and the
Memorandum of Understanding regard-
ing provisional application. The United
States enjoys positive and constructive
fisheries relations with the Pacific Is-
land Parties through the implementa-
tion and operation of the Treaty, which
is one of the cornerstones of our over-
all foreign relations with the Pacific
Island Parties. This Treaty, and the
good relationships it has fostered, has
provided new opportunities for collabo-
ration between the Pacific Island Par-
ties and the United States on fisheries
conservation and management issues.
The relationships established as a re-
sult of the Treaty have also helped to
safeguard U.S. commercial and secu-
rity interests in the region.

The Amendments to the Treaty will,
among other things, allow U.S.
longline vessels to fish in high seas
portions of the Treaty Area; streamline
the way amendments to the Treaty An-
nexes are agreed; and allow the Parties
to consider the issue of capacity in the
Treaty Area and, where appropriate, to
promote consistency between the Trea-
ty and the relevant fisheries manage-
ment convention, which is likely to
come into force during the duration of
the extended operation of the Treaty.
Therefore, no new legislation is nec-
essary in order for the United States to
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ratify these Amendments. However,
minor amendments to section 6 of the
South Pacific Tuna Act of 1988, Public
Law 100-330 will be necessary to take
account of the Amendment to para-
graph 2 of Article 3 ‘“Access to the
Treaty Area,” which opens the high
seas of the Treaty Area to fishing by
U.S. longline vessels.

I recommend that the Senate give fa-
vorable consideration to these Amend-
ments and give its advice and consent
to their ratification at an early date.

GEORGE W. BUSH.
THE WHITE HOUSE, February 11, 2003.

————

ORDERS FOR WEDNESDAY,
FEBRUARY 12, 2003

Mr. HATCH. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 9:30 a.m.,
Wednesday, February 12. I further ask
consent that on Wednesday, following
the prayer and pledge, the morning
hour be deemed expired, the Journal of
proceedings be approved to date, the
time for the two leaders be reserved for
their use later in the day, and the Sen-
ate then return to executive session to
resume the consideration of the nomi-
nation of Miguel Estrada to be a cir-
cuit judge for the DC Circuit.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

PROGRAM

Mr. HATCH. For the information of
Senators, tomorrow the Senate will re-
sume debate on the nomination of
Miguel Estrada. We have now spent 4
days, over 20 hours, debating this well-
qualified and capable nominee. While
my colleagues on the other side of the
aisle continue to object to any time
agreement, we will continue to work
with them to move this nomination to
a final vote.

Many Members have participated in
the debate, and we appreciate their ef-
forts. However, at some point each side
will have had adequate time to make
their case, and that the Senate should
then vote on this nomination. At this
time, we will continue to give Members
the opportunity to speak. Senators
should, therefore, expect a late night
tomorrow.

In addition to the Estrada nomina-
tion, it is the leader’s intention to also
complete action on the omnibus appro-
priations conference report prior to the
President’s Day recess. Again, I remind
Senators that they should expect late
nights and rollcall votes throughout
the remainder of the week.

———

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. HATCH. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent that
the Senate stand in adjournment under
the previous order.
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There being no objection, the Senate,
at 8:10 p.m., adjourned until Wednes-
day, February 12, 2003, at 9:30 a.m.

———

NOMINATIONS

Executive nominations received by
the Senate February 11, 2003:

DEPARTMENT OF TRANSPORTATION

JEFFREY SHANE, OF THE DISTRICT OF COLUMBIA, TO
BE UNDER SECRETARY OF TRANSPORTATION FOR POL-
ICY. (NEW POSITION)

DEPARTMENT OF STATE

LINO GUTIERREZ, OF FLORIDA, A CAREER MEMBER OF
THE SENIOR FOREIGN SERVICE, CLASS OF MINISTER-
COUNSELOR, TO BE AMBASSADOR EXTRAORDINARY AND
PLENIPOTENTIARY OF THE UNITED STATES OF AMERICA
TO ARGENTINA.

RENO L. HARNISH, OF CALIFORNIA, A CAREER MEMBER
OF THE SENIOR FOREIGN SERVICE, CLASS OF MINISTER-
COUNSELOR, TO BE AMBASSADOR EXTRAORDINARY AND
PLENIPOTENTIARY OF THE UNITED STATES OF AMERICA
TO THE REPUBLIC OF AZERBAIJAN.

JEFFREY LUNSTEAD, OF THE DISTRICT OF COLUMBIA,
A CAREER MEMBER OF THE SENIOR FOREIGN SERVICE,
CLASS OF MINISTER-COUNSELOR, TO BE AMBASSADOR
EXTRAORDINARY AND PLENIPOTENTIARY OF THE
UNITED STATES OF AMERICA TO THE DEMOCRATIC SO-
CIALIST REPUBLIC OF SRI LANKA, AND TO SERVE CON-
CURRENTLY AND WITHOUT ADDITIONAL COMPENSATION
AS AMBASSADOR EXTRAORDINARY AND PLENI-
POTENTIARY OF THE UNITED STATES OF AMERICA TO
THE REPUBLIC OF MALDIVES.

JOHN W. SNOW, OF VIRGINIA, TO BE UNITED STATES
GOVERNOR OF THE INTERNATIONAL MONETARY FUND
FOR A TERM OF FIVE YEARS; UNITED STATES GOV-
ERNOR OF THE INTERNATIONAL BANK FOR RECON-
STRUCTION AND DEVELOPMENT FOR A TERM OF FIVE
YEARS; UNITED STATES GOVERNOR OF THE INTER-
AMERICAN DEVELOPMENT BANK FOR A TERM OF FIVE
YEARS; UNITED STATES GOVERNOR OF THE AFRICAN DE-
VELOPMENT BANK FOR A TERM OF FIVE YEARS; UNITED
STATES GOVERNOR OF THE ASIAN DEVELOPMENT BANK;
UNITED STATES GOVERNOR OF THE AFRICAN DEVELOP-
MENT FUND; UNITED STATES GOVERNOR OF THE EURO-
PEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT,
VICE PAUL HENRY O’NEILL, RESIGNED.

DEPARTMENT OF JUSTICE

GREGORY A. WHITE, OF OHIO, TO BE UNITED STATES
ATTORNEY FOR THE NORTHERN DISTRICT OF OHIO FOR
THE TERM OF FOUR YEARS, VICE EMILY MARGARET
SWEENEY, TERM EXPIRED.

IN THE AIR FORCE

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
AS THE CHIEF OF THE NATIONAL GUARD BUREAU, AND
FOR APPOINTMENT TO THE GRADE INDICATED UNDER
TITLE 10, U.S.C., SECTION 10502:

To be lieutenant general
H. STEVEN BLUM, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES AIR FORCE TO THE GRADE INDI-
CATED WHILE ASSIGNED TO A POSITION OF IMPORTANCE
AND RESPONSIBILITY UNDER TITLE 10, U.S.C., SECTION
601:

To be lieutenant general
JOHN D.W. CORLEY, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES AIR
FORCE UNDER TITLE 10, U.S.C., SECTION 624:

To be lieutenant colonel
CHARLES N. DAVIDSON, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES AIR
FORCE UNDER TITLE 10, U.S.C., SECTION 624:

To be lieutenant colonel
THOMAS R. UNRATH, 0000
IN THE ARMY

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
TO THE GRADE INDICATED IN THE RESERVE OF THE
ARMY UNDER TITLE 10, U.S.C., SECTION 12203:

To be colonel

THOMAS W. SHEA, 0000
RICHARD H. TAYLOR, 0000
THOMAS W. YARBOROUGH, 0000

THE FOLLOWING NAMED ARMY NATIONAL GUARD OF
THE UNITED STATES OFFICERS FOR APPOINTMENT TO
THE GRADE INDICATED IN THE RESERVE OF THE ARMY
UNDER TITLE 10, U.S.C., SECTIONS 12203 AND 12211:

To be colonel

ROBERT J. KINCAID, 0000
CARLOS M. REYESROSADO, 0000
RODNEY L. THOMAS, 0000

THE FOLLOWING NAMED ARMY NATIONAL GUARD OF
THE UNITED STATES OFFICER FOR APPOINTMENT TO
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THE GRADE INDICATED IN THE RESERVE OF THE ARMY
UNDER TITLE 10, U.S.C., SECTIONS 12203 AND 12211:

To be colonel
BRADLEY J. JORGENSEN, 0000

THE FOLLOWING NAMED OFFICERS FOR REGULAR AP-
POINTMENT IN THE GRADES INDICATED IN THE UNITED
STATES ARMY IN THE DENTAL CORPS (DE), UNDER TITLE
10, U.S.C., SECTIONS 531 AND 3064:

To be lieutenant colonel

THERESA S. GONZALES, 0000
PETER M. GRONET, 0000
AUBREY R. HOPKINS JR., 0000
JONATHAN A. MAHAFFEY, 0000
MARK E. PEACOCK, 0000
ALBERT E. SCOTT JR., 0000

To be major

SIMUEL L. JAMISON, 0000
ANTHONY S. THOMAS, 0000

THE FOLLOWING NAMED OFFICERS FOR REGULAR AP-
POINTMENT IN THE GRADES INDICATED IN THE UNITED
STATES ARMY IN THE MEDICAL SPECIALIST CORPS (SP)
UNDER TITLE 10, U.S.C., SECTIONS 531 AND 3064:

To be major

RONALD E. ELLYSON, 0000
WILLIAM C. WERLING, 0000

To be captain

JORGE L. CABALLERO, 0000
STEVEN S. GAY, 0000
DARREN L. HIGHTOWER, 0000
BILL A. SOLIZ, 0000
JEFFREY E. TRIGG, 0000
MELVA S. TRIGG, 0000
SHELDON WATSON, 0000

THE FOLLOWING NAMED OFFICERS FOR REGULAR AP-
POINTMENT IN THE GRADES INDICATED IN THE UNITED
STATES ARMY IN THE MEDICAL CORPS (MC), UNDER
TITLE 10, U.S.C., SECTIONS 531 AND 3064:

To be colonel

DAVID J COHEN, 0000 MC
DANIEL G STRUM, 0000 MC

To be lieutenant colonel

ARTHUR E BROWN, 0000 MC
JOHN N CAREY, 0000 MC

To be major

ROBERT B CARROLL, 0000 MC
ROBERT D FORSTEN, 0000 MC
JOHN H GARR, 0000 MC
STEPHEN W JARRARD, 0000 MC
SHAWN C NESSEN, 0000 MC
MICHAEL J ZAPOR, 0000 MC

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES ARMY
VETERINARY CORPS AND FOR REGULAR APPOINTMENT
(IDENTIFIED BY AN ASTERISK(*)) UNDER TITLE 10, U.S.C.,
SECTIONS 624, 531, AND 3064:

To be major

BRAD A * BLANKENSHIP, 0000
MICHAEL R * BONHAGE, 0000
STEVEN T * GREINER, 0000
SANDER O * HACKER, 0000
KARL J * HOCHSTEIN, 0000
JERROD W * KILLIAN, 0000
BRIAN U * KIM, 0000
BRIDGET S * LEWIS, 0000
TIMOTHY P * LOONAM, 0000
ANNE M * MACLARTY, 0000
NANCY * MERRILL, 0000
MARK L * RICHEY, 0000
PATRICIA Y * RILEY, 0000
HEATHER A * SERWON, 0000
MARK A * SMITH, 0000
EUGENE K * WEBSTER, 0000

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES ARMY
MEDICAL SERVICE CORPS AND FOR REGULAR APPOINT-
MENT (IDENTIFIED BY AN ASTERISK(*)) UNDER TITLE 10,
U.S.C., SECTIONS 624, 531, AND 3064:

To be major

SHEILA R * ADAMS, 0000
CHRISTOPHER E ANSELL, 0000
MARTINEZ W * ARIZA, 0000
JOHN R * BAILEY, 0000
CARMEN A * BELL, 0000
TIMOTHY N * BERGERON, 0000
GRAEME C * BICKNELL, 0000
ROBERT V * BIENVENU II, 0000
BENJAMIN S * BLACKWELL, 0000
DANIEL G BONNICHSEN, 0000
DANIEL C * BRANT JR., 0000
STEPHEN M * BROCK, 0000
KATHERINE A * BRUCH, 0000
TRAVIS J * BURCHETT, 0000
KYLE J * BURROW, 0000

JOHN R CALL, 0000

MARK C * CARDER, 0000
EVERETT R * CARDWELL JR., 0000
ERIC P * CARNAHAN, 0000
KRISTEN L * CASTO, 0000
DONALD J CHAPMAN, 0000
RODRIGO * CHAVEZ JR., 0000
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STUART J * COHEN, 0000
ANTHONY S COOPER, 0000
JENNIFER L * CUMMINGS, 0000
GERALD L * DALLMANN, 0000
THOMAS N * DAMIANTI, 0000
SO0 L DAVIS, 0000

WILLIAM E DAVIS IV, 0000
SUELLEN D * DENNETT, 0000
MONICA S DOUGLAS, 0000
JAMES B * ELLEDGE, 0000
MICHAEL A * ELLIOTT, 0000
CRAIG R FISHER, 0000
BERNADETTE * FULLER, 0000
DOUGLAS H GALUSZKA, 0000
CHRISTOPHER A * GELLASCH, 0000
SHEPARD H GIBSON, 0000

GUY J * GIERHART, 0000
ROGER S * GIRAUD, 0000

JR W * GODFREY, 0000

STEVEN D * HANKINS, 0000
KATHRYN B HANNA, 0000
RONALD E * HARPER, 0000
JONATHAN A * HEAVNER, 0000
TIMOTHY J * HOIDEN, 0000
MATTHEW J * HORSLEY, 0000
NATHON O * HUCK, 0000
THOMAS C * HUTTON, 0000
MARK A * JAMES, 0000

RALPH T * JENKINS, 0000
DANIEL E * JETTON, 0000
KIMBERLY M JOHANEK, 0000
DAVID A JOHNSON JR., 0000
NATHAN A * KELLER, 0000
BURTON T * KERR, 0000

REX K * KING, 0000
ROSEMARIE P * KIRZNER, 0000
TIMOTHY A * KLUCHINSKY, 0000
TIMOTHY D * KUNDINGER, 0000
RONALD D * LAIN, 0000

JACK R * LEECH III, 0000
ANDREW G * LEIENDECKER, 0000
KENNETH A LEMONS, 0000
JOSEPH F LINEBERRY JR., 0000
JOHNNIE R * MANNING JR., 0000
JEFFREY S * MARKS, 0000
BRIAN D * MARTIN, 0000

JOHN J MARTIN, 0000

RICKY J * MARTINEZ, 0000
CLIFTON R MCCREADY, 0000
SHAWN D * MCINTOSH, 0000
CHARLES O MCKEITHEN JR., 0000
HUGH A * MCLEAN JR., 0000
JOHN H * MCMAHAN, 0000
KENNETH R * MCPHERSON, 0000
SCOTT R * MELLING, 0000
CALLIE J * MOLLOY, 0000
STACY A MOSKO, 0000
JEFFERY L MOSSO, 0000

JEAN * MUDERHWA, 0000
ROBERT L NACE, 0000
RICARDO J * NANNINI, 0000
CHAD E * NELSON, 0000
MATTHEW P * NOVAK, 0000
ENRIQUE ORTIZ JR., 0000
NOEL C * PACE, 0000

ECKART A * PAPE, 0000

PETER L * PLATTEBORZE, 0000
CHRISTOPHER B * POSEY, 0000
MICHAEL R POUNCEY, 0000
SCOTT A * PRESCOTT, 0000
BRANDON J PRETLOW, 0000
MARK C PROBUS, 0000

HABY * RAMIREZ, 0000
WILLIAM R * REDISKE, 0000
RAVEN E * REITSTETTER, 0000
JOSEPH C RHENEY, 0000
JASON H * RICHARDSON, 0000
JAMES A * ROBINSON JR., 0000
MICHAEL C * SAUER, 0000
ERIC R SCHMACKER, 0000
JEFFREY D SHIELDS, 0000
MAELIEN SHIPMAN, 0000
DAVID L * SILVER, 0000

ALICK E * SMITH, 0000
RACHELE M * SMITH, 0000
MIKAL L * STONER, 0000
WILLIAM M STRIDER, 0000
YOLONDA R * SUMMONS, 0000
PATRICK A * TAVELLA, 0000
BARBARA A * TAYLOR, 0000
LISA A * TEEGARDEN, 0000
GEORGE W THOMPSON III, 0000
STEENVORT J * VAN, 0000
JOHN D * VETTER, 0000

JOHN D * VIA, 0000

JAMES L WADDICK JR., 0000
BRIAN K * WALKER, 0000
DENNIS W WALKER, 0000
TIMOTHY D * WALSH, 0000
OLIVER T WALTON, 0000
LAURA A WARD, 0000

JEFFRY H * WARREN, 0000
NORMAN C * WATERS, 0000
BRIAN M * WHITE, 0000
RALPHINE R * WHITFIELD, 0000
MICHAEL C * WILLIAMS, 0000
TRACY M * WILSON, 0000
AMMON * WYNN III, 0000

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES ARMY
MEDICAL SPECIALIST CORPS AND FOR REGULAR AP-
POINTMENT (IDENTIFIED BY AN ASTERISK(*)) UNDER
TITLE 10, U.S.C., SECTIONS 624, 531, AND 3064:

To be major
MARY C * ADAMSCHALLENGER, 0000
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ROGER J * BANNON, 0000
KENNETH R * BLANKENSHIP JR., 0000
KAREN S * BRASFIELD, 0000
DANIEL S * BRILEY, 0000
TERESA L * BRININGER, 0000
GREGORY J * BROMUND, 0000
JEFFREY A * BROOKS, 0000
PAUL W * CARDEN, 0000
SHELLY L * CLYDE, 0000
SUSAN * DAVIS, 0000
CLAUDIA A * DRUM, 0000
DAVID H * DUPLESSIS, 0000
HOWARD K * HAISLIP, 0000
MARY C * HANNAH, 0000
WILLIAM C * HARRIS III, 0000
VANEESH L * HOFLER, 0000
BRUCE D * INGOLD, 0000
PATRICIA P * INGOLD, 0000
GEORGE O * JAMES JR., 0000
MICHAEL R * JOHNSON, 0000
PAGE A * KARSTETER, 0000
JEFFERY A * KITCHENS, 0000
FRANCIS P * KOOPMAN, 0000
SHAWN T * LOCKETT, 0000
THEODORE * NASIOTIS, 0000
JEFFREY P * NELSON, 0000
STEPHEN J * PINKERTON, 0000
DAVID A * RIOS, 0000
LAURENT M * ST, 0000
DEYDRE S * TEYHEN, 0000
AMY J * TREVINO, 0000
WILLIAM R * UNGUREIT, 0000
JOHNNY R * VANDIVER, 0000
RICHARD A * VILLARREAL, 0000
ROGER M * WILLIAMS, 0000
DAVID A * WRIGHT, 0000

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES ARMY
NURSE CORPS AND FOR REGULAR APPOINTMENT (IDEN-
TIFIED BY AN ASTERISK(*)) UNDER TITLE 10, U.S.C., SEC-
TIONS 624, 531, AND 3064:

To be major

TEDD S * ADAIR II, 0000
FARRELL H ADKINS, 0000
PAUL B * ASETRE, 0000
VELVET D * BAKER, 0000
ELLEN S * BARKSDALE, 0000
THOMAS G * BAUGHAN, 0000
ANDREW C BAXTER, 0000
WILLIAM R * BECKER, 0000
LINDA L * BLACKMAN, 0000
STANLEY BORDEN III, 0000
ANNAMAE CAMPBELL III, 0000
CHRISTINA M * CASSIN, 0000
JAMIE P * CHERRY, 0000
PATRICIA A * COBURN, 0000
JAMIE F CORNALI 0000
MICHAEL L * COX, 0000
DEREK L * CURTIS, 0000
FREDERICK L DAVIDSON, 0000
CECILIO B * DEJESUS, 0000
LAURA D DESNOO, 0000

LISA A DRUMMOND, 0000
JODY L ENNIS, 0000

KENNETH A FERRELL, 0000
KIRSTEN M FITCH, 0000
HERBERT J FLACHOFSKY, 0000
DEYOUNG V FLOOD, 0000

LISA R * FORD, 0000

MELISA A * GANTT, 0000
EUGENIO GARCIA JR., 0000
JANET D GOODART, 0000

TAD * GOW, 0000

PEGGY T * GUDERIAN, 0000
KAY * HADLEY, 0000
MICHELLE D * HATRSTON, 0000
JAMES G * HAMPTON, 0000
REBECCA L * HILFIKER, 0000
TIMOTHY L * HUDSON, 0000
CAROL E HUNTER, 0000
SAMUEL L JONES JR., 0000
SHANNON M * JONES, 0000
VALERIE A * JONES, 0000
DOUGLAS E * KIRCHER, 0000
LAURE A * KLINE, 0000
KENNETH R KOVATS, 0000
LISA * LEAZENBY, 0000
CHARLES T LENT, 0000
CHARLES W * LEONARDO, 0000
TODD R LITTLE, 0000
MICHAEL J * LOUGHREN, 0000
MICHAEL E LUDWIG, 0000
DARIN S * MARCHOK, 0000
HENG M * MCCALL, 0000
PEGGY K * MCMILLAN, 0000
ELIZABETH M MILLER, 0000
CHRISTOPHER * MILSTEAD, 0000
REBECCA N * MIONE, 0000
WESLEY A MORGAN, 0000
DANA A * MUNARI, 0000
DONALD L * NANCE, 0000
ROBIN R NEUMEIER, 0000
MELLEN P * ONEAL, 0000
SUSAN * ORCUTT, 0000

DAVID J PARIS, 0000

SCOTT L PARIS, 0000

NANCY E PARSON, 0000
SYLVIA F PEREZ, 0000

JOSE A PEREZVELAZQUEZ, 0000
ANTHONY D PEVERINI, 0000
BRIAN E * PREHN, 0000
DELORIS S * QUATTLEBAUM, 0000
JAMES R REED, 0000

RICHARD T * REID, 0000

RUTH A RING, 0000
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MILAGROS * ROSA, 0000

MICHAEL L * SCHLICHER, 0000
DOROTHY L SHACKLEFORD, 0000
PAMELA M * SOLETLINDSAY, 0000
YOUNGHEE * SONG, 0000
BRITTANY R * SPEERS, 0000
SONYA * STREETERCHAMBERS, 0000
STEVEN R * STUDZINSKI, 0000
CYNTHIA L * SVEINE, 0000

STACY E USHER, 0000

MARIA M VANTERPOOL, 0000
JAMES * VOGEL, 0000

ROBERT C * WAGNER, 0000

ERIC H * WATSON, 0000
KIMBERLY E * WILLIAMS, 0000
SARAH A WILLIAMSBROWN, 0000
JASON S WINDSOR, 0000

JOSEPH N WINTER, 0000

REBECCA A * YUREK, 0000

THE FOLLOWING NAMED OFFICERS FOR REGULAR AP-
POINTMENT IN THE GRADES INDICATED IN THE UNITED
STATES ARMY IN THE ARMY NURSE CORPS (AN), UNDER
TITLE 10, U.S.C., SECTIONS 531 AND 3064:

To be major

DAVID W GARCIA, 0000 AN
ARLIN C GUESS, 0000 AN
LINDA E JONES, 0000 AN

To be captain

SHERI A BURTON, 0000 AN
JAMES E BUTERA, 0000 AN
RENE CARDONA, 0000 AN
JESUS FLORES, 0000 AN
RONALD S GESAMAN, 0000 AN
HAYONG N HIRST, 0000 AN
JAMES R HUNLEY JR., 0000 AN
BONNIE J JEANICE, 0000 AN
HENG M MCCALL, 0000 AN
PEGGY K MCMILLAN, 0000 AN
LINDA I NOBACH, 0000 AN
SHERRI K RIBBING, 0000 AN
JEFFREY D RUMFIELD, 0000 AN
JUDY A SMITH, 0000 AN
CHARLES E TRUDO, 0000 AN
HOPE M WILLIAMSON, 0000 AN

To be first lieutenant
TERRY E RAINES, 0000 AN

THE FOLLOWING NAMED OFFICERS FOR REGULAR AP-
POINTMENT IN THE GRADES INDICATED IN THE UNITED
STATES ARMY IN THE MEDICAL SERVICE CORPS (MS),

UNDER TITLE 10, U.S.C., SECTIONS 531 AND 3064:
To be major

DONOVAN G GREEN, 0000 MS
CATHY N TROUTMAN, 0000 MS

To be captain

TIMOTHY C ACEL, 0000 MS
SHAWN M ALDERMAN, 0000 MS
MEAGAN M BACHARACH, 0000 MS
NICHOLAS K BATCHELOR, 0000 MS
SLAVA M BELENKIY, 0000 MS
ADAM L BROWN, 0000 MS
ARCHIE J CHAPMAN SR, 0000 MS
SUNGHUN CHO, 0000 MS
DANIEL V CORDARO, 0000 MS
MARK S CRAGO, 0000 MS
AMANDA S CUDA, 0000 MS
SCOTT P CUDA, 0000 MS

CORD W CUNNINGHAM, 0000 MS
JAY M DINTAMAN, 0000 MS
BRAD M DOLINSKY, 0000 MS
ZACHARY E FISHER, 0000 MS
JOANNA GARNAS, 0000 MS
JAMES L GEE, 0000 MS

DENA L GEORGE, 0000 MS
ELIZABETH A GOWDY, 0000 MS
MARK L HARSHANY, 0000 MS
NIDAL M HASAN, 0000 MS
WILLIAM E HERMAN, 0000 MS
BENNIE L HUDSON, 0000 MS
CRISTIN A KILEY, 0000 MS
PETER KREISHMAN, 0000 MS
JEFFREY T LACZEK, 0000 MS
DOUGLAS R LANGFORD, 0000 MS
ABIGAIL J LEE, 0000 MS
JOSEPH M LURIA, 0000 MS
CAMILLE F MCGANN, 0000 MS
JOSEPH C MCLEAN, 0000 MS
ETHAN A MILES, 0000 MS

LUKE M MILLER, 0000 MS
FOUAD J MOAWAD, 0000 MS
SCOTT J MURCIN, 0000 MS
JASON M NAKAMURA, 0000 MS
JOSHUA T NAPIER, 0000 MS
SHAHIN NASSIRKHANTI, 0000 MS
NAVEED A NAZ, 0000 MS

ADAM S NIELSON, 0000 MS
PETER D OCONNOR, 0000 MS
DAVID OWSHALIMPUR, 0000 MS
TERRIE L PITTMAN, 0000 MS
THEODORE T REDMAN, 0000 MS
JULIE A REID, 0000 MS
ELIZABETH H RORICK, 0000 MS
KEITH A SCORZA, 0000 MS
SHAWN C SHAFFER, 0000 MS
GERALD W SURRETT, 0000 MS
MICHAEL P SZCZEPANSKI, 0000 MS
SCOT A TEBO, 0000 MS

KHOAN T THALI, 0000 MS

JAMES Y WANG, 0000 MS

ERIC D WEBER, 0000 MS



S2230

TIMOTHY S WELCH, 0000 MS
DANIEL M WILLIAMS, 0000 MS

IN THE MARINE CORPS
THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:
To Be lieutenant colonel
KARL G. HARTENSTINE, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be lieutenant colonel
MICHAEL S. NISLEY, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be lieutenant colonel
KENNETH 0. SPITTLER, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICERS FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be lieutenant colonel

LEONARD HALIK III, 0000
ERNEST R. HINES, 0000

THE FOLLOWING NAMED OFFICERS FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES MA-
RINE CORPS RESERVE UNDER TITLE 10, U.S.C., SECTION
12203:

To be colonel

THOMAS DUHS, 0000
RUSSELL C. DUMAS, 0000
WILLIAM M. LAKE, 0000

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
TO THE GRADE INDICATED IN THE UNITED STATES MA-
RINE CORPS UNDER TITLE 10, U.S.C., SECTION 624:

To be major
LELAND W. SUTTEE, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major
CARLOS D. SANABRIA, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
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UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major
JOHN W. BRADWAY JR., 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major
KATHLEEN A. HOARD, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major
JEFFREY A. FULTZ, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICER FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major

ERIC R. MCBEE, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICERS FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10,
U.S.C., SECTION 624:

To be major

CHRISTOPHER J. AMBS, 0000
RANDALL C. BAKER, 0000
RICHARD A. BOWERS, 0000
WILLIAM M. SIMONS, 0000
DOUGLAS E. WEDDLE, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICERS FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major

ROBERT E. COTE, 0000
KYLE T. DEBOER, 0000
BRET M. MCLAUGHLIN, 0000
FRANK L. WHITE, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICERS FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major

CHARLES W. ANDERSON, 0000
TRACY G. BROOKS, 0000
ROBERT D. GINGRAS, 0000
JERRY B. SCHMIDT, 0000

February 11, 2003

THE FOLLOWING NAMED LIMITED DUTY OFFICERS FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major

PATRICK W. BURNS, 0000
ROY E. LAWRENCE, 0000
DANIEL S. RYMAN, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICERS FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major

DOUGLAS M. FINN, 0000
RONALD P. HEFLIN, 0000

THE FOLLOWING NAMED LIMITED DUTY OFFICERS FOR
APPOINTMENT TO THE GRADE INDICATED IN THE
UNITED STATES MARINE CORPS UNDER TITLE 10, U.S.C.,
SECTION 624:

To be major
CALVIN L. HYNES, 0000
CHARLES S. MORROW JR., 0000

—————

CONFIRMATIONS

Executive nominations confirmed by
the Senate February 10, 2003:
THE JUDICIARY

JOHN R. ADAMS, OF OHIO, TO BE UNITED STATES DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF OHIO.

S. JAMES OTERO, OF CALIFORNIA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT
OF OHIO.

ROBERT A. JUNELL, OF TEXAS, TO BE UNITED STATES
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF
TEXAS.

———

WITHDRAWAL

Executive message transmitted by
the President of the Senate on Feb-
ruary 11, 2003, withdrawing from fur-
ther Senate consideration the fol-
lowing nomination:

JEFFREY SHANE, OF THE DISTRICT OF COLUMBIA, TO
BE ASSOCIATE DEPUTY SECRETARY OF TRANSPOR-
TATION, VICE STEPHEN D. VAN BEEK, RESIGNED, WHICH
WAS SENT TO THE SENATE ON JANUARY 9, 2003.
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